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In the Court of Appeals of the District of Columbia. 


No. 1913. 

James Rudolph Garfield, Secretary of the Interior, Appellant, 

vs. 

The United States of America ex Rel. Lillie Lowe et al. 


a Supreme Court of the District of Columbia. 

No. 50255. At Law. 

Tiie United States of America ex Rel Lillie Lowe, Ransom 
Lowe, Bertha Lowe, Evalina Lowe, Mary Robbins, Albert 
Rogers, and Dollie Jones, Heirs at Law of Sherman Jones, De¬ 
ceased, Petitioners, 

vs. 

James Rudolph Garfield, Secretary of the Interior, Respondent. 

United States of America, District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 


Petition. 


Filed February 18, 1908. 

In the Supreme Court of the District of Columbia. 

50255. 

The United States of America ex Rel. Lillie Lowe, Ransom 
Lowe, Bertha Lowe, Evalina Lowe, Mary Robbins, William 
J. Lowe, James II. Lowe, Albert Rogers, and Dollie Jones, 
Heirs at Law of Sherman Jones, Deceased, Petitioners, 

vs. 

James Rudolph Garfield, Secretary of the Interior, Respondent. 
Your petitioners respectfully represent : 

1. That they are citizens of the United States and citizens, mem¬ 
bers and residents of the Cherokee Nation, in the Indian Territorv, 
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and Cherokee freedmen by blood and by virtue of their descent 
from former recognized slaves of the Cherokees prior to, at and after 
the commencement of the War of the Rebellion, except that your 
petitioner Dolliq Jones is heir at law of Sherman Jones, deceased, 
who was a descendant of a former Cherokee freedman and sues as 
such heir at law. Your petitioners state that they bring this suit 
collectively instead of individually at the request of the respondent 
and under a stipulation and agreement that the same may be so 
brought to save multiplicity of suits. 

2. That the respondent, James Rudolph Garfield, is a citi* 

2 zen of the United States, temporarily residing in the District 

of Columbia, and is an officer of the Government of the 

United States and Secretary of the Interior in said Government and 

t j 

is sued as such, having succeeded on March 5, 1907, as said Secretary 
of the Interior the Ethan A. Hitchcock, hereinafter mentioned. 

3. That, as heretofore stated, respondent’s immediate predecessor 
in office as Secretary of the Interior was Ethan A. Hitchcock, to 
whom as said Secretary of the Interior was committed by Congress 
under certain laws hereinafter referred to the duty of final action on 
applications for citizenship in the Five Civilized Tribes in the Indian 
Territory and of approving the enrollment of those applicants whom 
he should deem entitled to be placed on the final rolls of members or 
citizens of any one of the Five Civilized Tribes or Nations, the 
Cherokee tribe or Nation being one of the said Five Civilized Tribes. 

4. That by certain treaties and agreements between the United 
States and the Cherokee Nation of Indians the Cherokee Nation 
ceded to the United States the lands guaranteed to it by treaties with 
the United States east of their present home in exchange for the 
lands whereon said nation now resides and by Article I of the treaty 
between the United States and the Cherokee Nation proclaimed 
August 17, 1846, (9 Stats, at Large) the lands whereon said Chero¬ 
kee Nation now resides and in which lands your petitioners have 
been given allotments as their share of the lands of said tribe or 
nation were ceded by the United States to the Cherokee Nation in 

fee simple, said Article I being as follows: 

3 “Article I. That the lands now occupied by the Cherokee 

Nation shall be secured to the whole Cherokee people for their 

common use and benefit; and a patent shall be issued for the same, 
including the eight hundred thousand acres purchased, together with 
the outlet west, promised by the United States, in conformity with 
the provisions relating thereto, contained in the third article of the 
treaty of 1835, and in the third section of the act of Congress, ap¬ 
proved May twenty-eighth, 1830, which authorizes the President of 
the United States, in making exchanges of lands with the Indian 
tribes, “to assure the tribe or nation with which the exchange is 
made, that the United States will forever secure and guarantee to 
them, and their heirs or successors, the country so exchanged with 
them; and if they prefer it, that the United States will cause a patent 
or grant to be made and executed to them for the same: Provided, 
Always, That such lands shall revert to the United States if the 
Indians become extinct or abandon the same.” 
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That your petitioners are entitled to the benefits of the aforesaid 
Article I of the said Cherokee treaty proclaimed August 17, 1846, 
by virtue of a treaty between the United States and the Cherokee 
Nation of Indians proclaimed August 11, 1867, (14 Stats. 799) 
whereby former slaves of the Cherokee Nation as your petitioners 
are advised were granted all the rights of native Cherokees, the same 
rights being granted free persons of color, as your petitioners 

4 are advised, provided they were in the Cherokee Nation at the 
commencement of the War of the Rebellion and either con¬ 
tinued in or returned to the Cherokee Nation before February 11, 
1867. The provisions of said treaty proclaimed August 11, 1867, 
conferring equal rights with native Cherokees on your petitioners 
are as follows: 

“Article IV. All the Cherokees and freed persons who were for¬ 
merly slaves to any Cherokees, and all free negroes not having been 
such slaves, who resided in the Cherokee Nation prior to June first, 
1861, who may within two years elect not to reside northeast of the 
Arkansas River and southeast of Grand River, shall have the right 
to settle in and occupy the Canadian district southwest of the Arkan¬ 
sas River, etc.” 

“Article IX. The Cherokee Nation having, voluntarily, in Febru¬ 
ary, 1863, by an act of the National Council, forever abolished 
slavery, hereby covenant and agree that never hereafter shall either 
slavery or involuntary servitude exist in their nation otherwise than 
in the punishment of crime, whereof the party shall have been duly 
convicted, in accordance with laws applicable to all the members of 
said tribe alike. They further agree that all freedmen who have 
been liberated by voluntary act of their former owners or by law, as 
well as all free colored persons who were in the country at the com¬ 
mencement of the rebellion, and are now residents therein, or who 
may return within six months, and their descendants, shall 

5 have all the rights of native Cherokees: Provided, That 
owners of slaves so emancipated in the Cherokee Nation, shall 

never receive any compensation or pay for the slaves so emanci¬ 
pated.” 

That this difference between former slaves and free persons of 
color was made in the treaty aforesaid by the commissioners nego¬ 
tiating the same, as shown by the records, because of the Cherokees’ 
expressed willingness to provide homes and grant tribal rights to 
their former slaves, whose identification by them was easy and cer¬ 
tain, but their unwillingness that the Cherokee country might be 
overrun from time to time by the negroes of adjoining states attracted 
by the opportunity to share in the lands and funds of the Cherokee 
Nation and claiming to be free persons of color who had formerly 
resided in the Cherokee Nation in the davs of the War of the Re- 
hellion, the Cherokee Nation having no means of refuting such 
claims as in the case of former slaves. 

5. That said Indians and freedmen and their heirs have not be¬ 
come extinct and have not abandoned the said land or any part 
thereof; that the reversionary interest of the United States in said 
lands has been otherwise terminated and surrendered to said Indians, 
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freed men, and returning free persons of color by the Acts of Con¬ 
gress, treaties and agreements herein mentioned; that your peti¬ 
tioner is and likewise has been long recognized by llic Cherokee Na¬ 
tion as a Cherokee freedman citizen or member of said tribe; that 
your petitioner as one of those referred to in the said treaties pro¬ 
claimed in 1840 and 1800 was entitled prior to allotment as herein¬ 
after mentioned to an equal undivided interest in the whole 
6 of the lands of the Cherokee Nation after certain lands were 
duly and lawfully reserved for town site, charitable and cer¬ 
tain specified purposes in accordance with Acts of Congress and 
agreements duly entered into and approved and ratified by the na¬ 
tions, parties thereto, between the United States and the Cherokee 
Nation; and is now the owner of and is possessed in vested right of a 
lawful allotment of land in the Cherokee Nation and is further en¬ 
titled to an equal, undivided distributive share in the funds and 
surplus lands of the Cherokee Nation after allotments, as hereinafter 
referred to, are made to all the dulv enrolled members of the Chero- 

f ; 

kee Nation. 


6. That under the provisions of various acts of Congress a, Commis¬ 
sion to the Five Civilized Tribes was created for the purpose, among 
other things, of making agreements with each of the Five Civilized 
Tribes for the division in severaltv among their citizens or members 
of the lands held by them in common, of enrolling under the direc¬ 
tion and approval of the Secretary of the Interior the members or 
citizens of each and every one of the Five Civilized Tribes and of 
allotting in severalty in fee simple to the members of the Cherokee 
Nation the lands held by said nation as above set forth. That under 
the provisions of said Acts of Congress, of agreements effected in ac¬ 
cordance therewith, and of treaties between the United States and 
said Indian tribes rolls of members of each of the tribes were directed 
to be prepared by said Commisison under the supervision of the 
Secretary of the Interior from time to time and it was provided that 
when the enrollment of any person as a member of any one 
7 of the Five Civilized Tribes should be approved by the Secre¬ 
tary of the Interior his name should be placed on the final 
roll of said tribe, and he thereby should become .and be a member of 
the said tribe or nation and entitled to an allotment, in the Cherokee 
Nation, of 40 acres of average allowable land in said nation, and to 
the other rights and privileges common to citizens of said nation. 

That by the Act of June 10, 1806, (29 Slat., 321, 329) it was 
provided: 


“that the rolls of citizenship of the several tribes as now existing are 
hereby confirmed’ 7 


and that either the Commission to the Five Civilized Tribes or the 
legally constituted court or committee on citizenship of the several 
tribes should determine, after hearing, the applications of persons 
claiming right to be admitted and enrolled in the several nations, 
either the tribe or any person aggrieved by any decision of the tribal 
authorities or the Commission to the Five Civilized Tribes to have 
the right of appeal within a limited time from such decision to the 
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United States district court, whose decision should be final, and the 
rolls thus prepared it was provided— 

“shall be, and are hereby, made rolls of citizenship of said nations or 

tribes.” 

/ 

and should be filed with the Commissioner of Indian Affairs— 


“to remain there for use as the final judgment of the duly consti¬ 
tuted authorities.” 


8 


That by the Act of June 7, 1897, (30 Stab, 62, 84), it was 
provided that the words “rolls of citizenship” as used in the 
act of June 10, 1896, 


“shall be construed to mean the last authenticated rolls of each 
tribe which have been approved by the council of the nation, and 
the descendants of those appearing on such rolls, and such additional 
names and their descendants as have been subsequently added, either 
by the council of such nation, the duly constituted courts thereof, or 
the commission under the Act of June 10, 1896.” 

Tt was provided that all other names appearing upon such rolls, 
and not confirmed by the Act of June 10, 1896, as herein construed, 
might within six months from the passage of the act be stricken from 
the rolls—• 


“where the party affected shall have ten days previous notice that 
said commission will investigate and determine the right of such 
party to remain upon such roll as a citizen of such nation,” 

provided, however, that the person so stricken from the rolls should 
have a right of appeal to the United States district court. 

That, by the Act of June 23, 1898, (30 Stilt., 495-503) it was 
provided : 

“It (the Dawes Commission) shall make a roll of Cherokee freed- 
men in strict compliance with the decree of the Court of Claims 
rendered the third dav of February, 1896. 

vU 

^ 


tir r 


The rolls so made, when approved by the Secretary of the In¬ 
terior, shall be final, and the persons whose names are found thereon, 
with their descendants thereafter born to them, with such persons 
as may intermarry according to the tribal laws, shall alone constitute 
the several tribes which they represent.” 

That by the Act of May 31, 1900 (31 Stat., 221-236), it was pro¬ 
vided that the commission— 


9 “shall not receive, consider, or make any record of any ap¬ 
plication of any persons for enrollment as a member of any 
tribe of the Indian Territory who has not been a recognized citizen 
thereof and duly and lawfully enrolled or admitted as such, and its 
refusal of such application shall be final when approved by the Sec¬ 
retary of the Interior.” 

That by the Act of March 3, 1901, (31 Stat., 1058-1077) it was 
provided—• 

“the rolls made by the Commission to the Five Civilized Tribes, 
when approved by the Secretary of the Interior, shall be final, and 
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the persons whose names are found thereon shall alone constitute 
the several tribes which they represent” 

and the Secretary of the Interior was directed to fix a time by agree¬ 
ment or otherwise, 

“for closing said rolls, after which no name shall be added thereto.” 

That by the Act of July 1, 1902 (32 Stat., 641), ratifying an 
agreement between the United States and the Cherokee Nation it 
was provided that the rolls of citizenship of Cherokee citizens should 
be made in strict compliance with the Acts of Congress approved 
June 28, 1898, and May 31, 1900, aforesaid. 

By Section 25 of said agreement it was provided: 

“the roll of citizens of the Cherokee Nation shall be made as of 
September first, 1902, and the names of all persons then living and 
entitled to enrollment on that date shall be placed on said roll by 
the Commission to the Five Civilized Tribes.” 

By Section 29 of said agreement it was provided: 

“For the purpose of expediting the enrollment of the Chero- 
10 kee citizens and the allotment of lands as herein provided, 
the said Commission shall, from time to time, and as early 
as practicable, forward to the Secretary of the Interior lists upon 
which shall be placed the names of those persons found by the Com¬ 
mission to be entitled to enrollment. The lists thus prepared, when 
approved by the Secretary of the Interior, shall constitute a part and 
parcel of the final roll of citizens of the Cherokee tribe, upon which 
allotment of lands and distribution of other tribal property shall be 
made. When there shall have been submitted to and approved by 
the Secretary of the Interior lists embracing the names of all those 
lawfully entitled to enrollment, the roll shall be deemed complete. 
The rolls so prepared shall be made in quadruplicate, one to be de¬ 
posited with the Secretary of the Interior, one with the Commis¬ 
sioner of Indian Affairs, one with the principal chief of the Cherokee 
Nation, and one to remain with the Commission to the Five Civilized 
Tribes.” 

By Section 31, it was provided: 

“No person whose name does not appear upon the roll as herein 
provided shall be entitled to in any manner participate in the dis¬ 
tribution of the common property of the Cherokee tribe, and those 
whose names appear thereon shall participate in the manner set 
forth in this act.” 

By Section 20, it was provided: 

“If any person whose name appears upon the roll prepared as 
herein provided shall have died subsequent to the first day of Sep¬ 
tember, 1902, and before receiving his allotment, the lands to which 
such person would have been entitled if living shall be allotted in his 
name, and shall, with his proportionate share of other tribal prop¬ 
erty, descend to his heirs.” 

That by the Act of April 21, 1904, (33 Stat., 189-204) it was 
provided that the Commission to the Five Civilized Tribes should 
* conclude its work on or before July 1, 1905, and cease thereafter to 
exist. 
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That by the Act of March 3, 1905, (33 St at., 1048-50), it was 
provided that the Secretary of the Interior should complete the 
unfinished business of the Commission to the Five Civilized 
11 Tribes and there was conferred on him all the powers hereto¬ 
fore granted to the said commission. 

That by the Act of April 26, 1906, (34 Stat., 137) it was pro¬ 
vided that no person should be enrolled unless application for enroll¬ 
ment was made prior to December 1, 1905, and the rolls of citizen¬ 
ship were required to be completed by March 4, 1907. 

7. That prior to November 16, 1904, the Secretary of the Interior 
affirmed a decision by the Commissioner to the Five Civilized Tribes 
holding that petitioners, except those hereinafter designated as “new 
borns”, w T ere entitled to enrollment as freedmen citizens or members 
of the Cherokee tribe or nation of Indians and after a full and care¬ 
ful inquiry into the rights of petitioners and of the record in the 
case., the names of petitioners were, prior to November 16, 1904, 
duly and regularly ordered placed on the final roll of freedmen citi¬ 
zens of the Cherokee Nation and thereafter a final roll of freedmen 
citizens of the Cherokee Nation containing the names of your peti¬ 
tioners as freedmen citizens of the Cherokee Nation was duly and 
regularly approved by the lawful incumbent of the office of the 
Secretary of the Interior, the names of your petitioners being duly 
entered and appearing on the regularly authenticated and approved 
final rolls of freedmen citizens of the Cherokee Nation as follows: 


Cherokee Freedmen Roll. 


No. 

Name. 

Age. 

Sex. 

Blood. Cen. card No. 

3280 

Robbins, Mary. 

. 51 

F 

. 389 

3282 

Jones, Sherman. 

. 1 

M 

389 

* 

* * 

* 

* 

* * 

12 

3286 

Rogers, Albert. 

. 24 

M 

397 

3287 

Lowe, Lillie. 

. 27 

F 

398 

3288 

Lowe, Ransom. 

. 4 

M 

. 398 

3289 

Lowe, Evalina. 

. 2 

F 

398 

3290 

Lowe, Bertha. 

. 1 

F 

398 


That said final rolls were, on, to wit, the 16th day of November, 
1906, duly and regularly approved by the then lawful incumbent 
of the office of the Secretary of the Interior as is evidenced by the 
following genuine and regular notation at the bottom of said ap¬ 
proved final roll: 

Cherokee Freedmen Roll. 

L. R. S. 

Department of the Interior, 

Washington, D. C., Nov. 16, 1904. 

Approved: 

THOMAS RYAN, 

Acting Secretary. 
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That your petitioners William J. Lowe and James II. Lowe are 
children of Lillie Lowe aforesaid and are entitled to enrollment as 
“new horns” under the Act of Congress approved April 26, 1906, 
section two of said Act reading as follows, and your petitioner 
through her mother Lillie Lowe having complied with the pro¬ 
visions of the same: 

“Section 2. That for ninety days after approval hereof applica¬ 
tions shall be received for enrollment of children who were minors 
living March fourth, nineteen hundred and six, whose parents have 
been enrolled as members of the Choctaw, Chickasaw, Cherokee or 
Creek Tribes, or have applications for enrollment pending at the 
approval hereof, and allotments mav be made to children so en¬ 
rolled.” 

13 8. That prior to the time when, as will appear hereinafter, 
your petitioners'' names were stricken from or attempted to 

be stricken from the final rolls of freedmen citizens of the Cherokee 
Nation, as will appear hereinafter, your petitioners, except William 
J. Lowe and James H. Lowe, duly and regularly selected an allot¬ 
ment of 110 acres each of average allottable lands of the Cherokee 
Nation and after the names of your petitioners had been duly and 
regularly placed on the final approved rolls of freedmen citizens of 
the Cherokee Nation allotment certificates were duly and regularly 
issued to your petitioners for the lands so selected by them by the 
Commission to the Five Civilized Tribes and are now held by them 
as conclusive evidence of the right of your petitioners to the lands 
so selected bv them and described in the allotment certificate afore- 

x) 

said. That the statutes made and provided under which your peti¬ 
tioners selected the allotment referred to and allotment certificates 
were issued to them provide: 

Act of July 1, 1902. 

“Section 11. There shall be allotted by the Commission to the 
Five Civilized Tribes and to each citizen of the Cherokee tribe, as 
soon as practicable after the approval by the Secretary of the Interior 
of his allotment as herein provided, land equal in value to one hun¬ 
dred and ten acres of the average allottable lands of the Cherokee 
Nation, to conform as nearly as may be to the areas and boundaries 
established by the Government survey, which land may be selected 
by each allottee so as to include his improvements. 

~ “Section 13. Each member of said tribe shall, at the time of the 
selection of his allotment, designate as a homestead out of said allot¬ 
ment land equal in value to forty acres of the average allottable 
lands of the Cherokee Nation, as nearly as may be, which shall be 
inalienable during the lifetime of the allottee, not exceeding twenty- 
one years from the date of the certificate of allotment. Sepa- 

14 rate certificate shall issue for said homestead. During the 
time said homestead is held by the allottee the same shall be 

non-taxable and shall not be liable for any debt contracted by the 
owner thereof while so held by him. 

“Section 14. Lands allotted to citizens shall not in any manner 
whatever or at any time be encumbered, taken, or sold to secure or 
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satisfy any debt or obligation, or be alienated by tlie allottee or liis 
heirs, before the expiration of five years from the date of the ratifica¬ 
tion of this Act. 

“Section 15. All lands allotted to the members of said tribe, ex¬ 
cept such land as is set aside to each for a homestead as herein pro¬ 
vided, shall be alienable in five years after issuance of patent. 

“Section lb. If for any reason any allotment should not be se¬ 
lected or a homestead designated by or on behalf of any member of 
the tribe, if shall be the duty of said Commission to make said selec¬ 
tion and designation. 

“Section 21. Allotment certificates issued by the Dawes Commis¬ 
sion shall be conclusive evidence of the right of an allottee to the 
tract of land described therein, and the United States Indian agent 
for the Union Agency shall, under the direction of the Secretary of 
the Interior, upon the application of the allottee, place him in pos¬ 
session of his allotment, and shall remove therefrom all persons ob¬ 
jectionable to him, and the acts of the Indian agent hereunder shall 
not be controlled bv the writ or process of anv court. 

“Section 22. Exclusive jurisdiction is hereby conferred upon the 
Commission to the Five Civilized Tribes, under the direction of the 
Secretary of the Interior, to determine all matters relative to the 
appraisement and the allotment of lands. 

“Section 09. After the expiration of nine months after the date 
of the original selection of an allotment bv or for anv citizen of the 
Cherokee tribe as provided in this act, no contest shall be instituted 
against such selection, and as early thereafter as practicable patent 
shall issue therefor.” 

9. That after the issuance to your petitioners of said allotment 
certificates the Secretary of the Interior, predecessor in office of re¬ 
spondent, arbitrarily and illegally undertook to deprive your peti¬ 
tioners of the rights by law vested in them and without lawful right 
or power so to do struck or attempted to strike the names of your 
petitioners from the aforesaid final approved rolls of Cherokee freed- 
lnen by the mutilation of said rolls as follows: A line drawn 
15 through the names of each of your petitioners thus ([Lillie 
Lowe)]* and the writing after said names of the following 

in each and every instance, “Canceled March 4, 1907, See-, 

1907.” That it was found and admitted by the Secretary of the In¬ 
terior when and at the time he so illegally acted or attempted to act 
in cancelling the names of your petitioners from the final approved 
Cherokee Freedmen It oils that your petitioners each and all were 
the descendants of former Cherokee slaves who had been liberated 
by voluntary act of their former owners or by law as a consequence 
of and during the period of the War of the Rebellion but your peti¬ 
tioners are informed and believe and so state that this action in can¬ 
celling the names of your petitioners was taken upon the ground 
that your petitioners or those former Cherokee slaves from whom 
they had descended had not returned to the Cherokee Nation prior 
to February 11, 1867. Your petitioners aver that their ancestors as 


[♦Words enclosed in brackets erased in copy.] 
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matter of fact did return and were within the Cherokee Nation on 


and prior to February 11, 1867, but your petitioners further allege 
that they were not by the aforesaid treaty of 1866 or any other law 
or treaty required to have returned to the Cherokee Nation prior to 
February 11,1867, their ancestors having been Cherokee slaves when 
the War of the Rebellion broke out, and that the cancellation of the 
names of your petitioners was illegally and arbitrarily ordered by 
the Secretary of the Interior because of an erroneous construction of 
the aforesaid treatv of 1866 wlierebv it was held former slaves were 

*/ fj 

required to return within the six months’ period of limitation 
16 fixed by said treaty for the return of free persons of color and 
also because of a usurpation by the Secretary of the Interior 
of the authority and power to strike from or cancel names on the 
final approved rolls of the Five Civilized Tribes. A true copy of the 
order of the Secretary of the Interior directing the cancellation of 
the enrollment of your petitioners and of the report of the Commis¬ 


sion to the Five Civilized Tribes on which said order was issued is 


attached hereto marked ‘‘Petitioner’s Exhibit A-l” and is prayed to 
be made a part hereof as though incorporated herein. 

Your petitioners further allege that the respondent herein or his 
predecessor in office has canceled the allotments of your petitioners 
herein referred to and has permitted other persons to file on the 
lands of your petitioners as allotments of said other persons and the 
rights and titles of your petitioners to the lands to be thereby im¬ 


paired. 

Your petitioners on information and belief aver the changes set 
forth above in the rolls were not noted prior to March 4, 1907, on 
all four of the rolls required by law to be made and deposited as 
provided by the Act of July 1, 1902, supra, and demands that re¬ 
spondent state on which of said rolls these changes were noted prior 
to March 4th last. Your petitioner further avers that since March 
4, 1907, the said rolls, contrary to law, have been changed and muti¬ 
lated so as to have the cancellation of the names of each and all of 


your petitioners noted thereon. 

10. Your petitioners on information and belief aver that the true 
present value of the allotments selected by each of your petitioners 
and to which each of your petitioners has been issued an allot- 
17 ment certificate, together with the share of each of your peti¬ 
tioners in the funds and surplus lands of the Cherokee Nation 
after all lawful members have been given their lawful share therein 


is in excess of five thousand dollars. 


11. Your petitioners further state that they have made demand 
on the respondent as Secretary of the Interior that he cause the line 
run through petitioners’ names to be erased and the notation placed 
opposite and above the names of your petitioners to be erased and to 
restore your petitioners to the rolls of citizens by blood of the Chero¬ 
kee Nation as fully as they were thereon prior to the hereinbefore 
mentioned illegal and arbitrary act of respondent’s predecessor in 
office in striking or attempting to strike petitioners’ names therefrom 
and to refuse to permit other persons to file on the same as part of 
their allotment or to drill for oil thereon without your petitioners’ 
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assent and authority, but respondent has refused and neglected so to 
do, and on the contrary, as your petitioners are informed and believe, 
holds that- petitioners are not enrolled citizens of the Cherokee Nation 
nor entitled to share in its lands and funds and will be required to 
surrender the land allotted to them to any others who may legally 
file thereon and to permit the same to be denuded of any oil therein. 

Wherefore, inasmuch as the Honorable James Rudolph Garfield, 
Secretary of the Interior, has refused to restore your petitioners to 
the approved rolls of members or citizens by blood of the Cherokee 
Nation, to remove the cloud placed by his predecessor in office on 
your petitioners’ rights, claims and demands as enrolled citi- 

18 zens or members of the Cherokee Nation, to recognize your 
petitioners as lawfully enrolled citizens or members of said 

nation, and to refuse to permit other persons to take the lands of 
your petitioners in allotment and to drill for oil therein without your 
petitioners’ authority and as the law provides no other adequate 
remedy in the premises whereby your petitioners can be protected 
in their lawful rights whereof they are now unjustly and arbitrarily 
deprived, your petitioners pray: 

1. That a writ of mandamus may be issued and directed to the 
Honorable James Rudolph Garfield, Secretary of the Interior, com¬ 
manding him to erase or cause to be erased the marks or notations 
made on the approved rolls of the freedmen members of the Cherokee 
Nation in derogation of the rights or claims of your petitioners as 
duly and lawfully enrolled freedmen citizens or members of said 
nation, to restore your petitioners to full and lawful enrollment as 
freedmen citizens or members in said Cherokee Nation, to recognize 
your petitioners as lawful citizens or members of said Cherokee Na¬ 
tion with all the rights and privileges thereunto appertaining and to 
refuse to permit any other person to take or hold in allotment the 
lands allotted to your petitioners. 

2. For such other and further right or rights or relief as to the 
Court may seem proper and the nature of your petitioners’ case may 
require. 

And as in duty bound, your petitioners will ever pray. 

LILLIE LOWE, Petitioner. 

KAPPLER & MERILLAT. 

JAMES K. JONES, 

Att’ys for Petitioners. 

19 State of Oklahoma, County of Creek, ss: 

Before the subscriber, a Notary Public in and for the State of 
Oklahoma, County of Creek, on the 7tli day of Feb’y, A. D. 1908, 
personally appeared Lilley Lowe, who made oath on the Holy Evan¬ 
gels of Almighty God that she is the within petitioner, that she has 
read the petition subscribed and knows the contents thereof, and 
that the facts set forth in said petition are true to the best of de¬ 
ponent’s knowledge and belief. 


LILLIE LOWE. 
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Subscribed and sworn to before me tins 
1908. 

[seal.] 

My com. exp. July 30th 1910. 


Till day of Feb’y, A. D. 

A. II. PURDY, 

Notary Public. 
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Direct. 


Department of the Interior. 

Washington, March 1, 1908. 


Commissioner to the Five Civilized Tribes, Muskogee, Indian Terri¬ 
tory. 

Sir: In accordance with the recommendation of the- Indian Ollice 
of February 14. 1907 (Land 100, 811-00), copy whereof is enclosed, 
your decision of December 3, 1908, denying the application for the 
enrollment of Marv Robbins, Dollie Jones, Sherman Jones, Lillie 
Lowe. Ransom Lowe. Kvalina Lowe, Bertha. Lowe and Albert Rogers: 
and James Rogers, is hereby allirmed, and the Department in pur- 
suance thereof has hereby canceled the names of .Mary Robbins, 
Dollie Rogers, Sherman -Jones. Albert. Rogers, Lillie Lowe, Ransom 
Lowe, Evalina Lowe and Bertha Lowe from the approved roll of No¬ 
vember 16, 1904, of Cherokee Freedmen opposite numbers 3280, 
3281, 3282, 3286, 3287, 3288, 3289 and 3290, respectively. 

You will take similar action upon-the partial roll in your posses¬ 
sion, and the Indian Ollice has this dav been directed to take simliar 
action. 

The record in the case has been returned for the files of the Indian 
Office, together with copv hereof. 

Respectfully, * JESSE E. WILSON, 

A cting Secretary. 


21 Department of the Interior, 

Commission to the Five Civilized Tribes, 

Muskogee, I. T., June 30, 1905. 

The Honorable, the Secretary of the Interior. 

Sir: There is herewith transmitted the record of proceedings had 
in the matter of the application for, the enrollment of James Rogers 
as a Cherokee Freedmen, including the Commission’s decision dated 
June 30, 1905, rejecting said applicant. 

In connection with the Commission’s decision in this case your 
attention is invited to the cases of Mary Robbins el al., Cherokee 
Freedman, 389, Albert Rogers, Cherokee Freedman, 397 and Lillie 
Lowe et al., Cherokee Freedmen, 398 in which among other appli¬ 
cants are included the mother and full brother and sister of the ap¬ 
plicant herein, James Rogers, and who on March 5, 1904, were 
granted enrollment as Cherokee Freedmen by the Commission, and 
no protest to its action having been made by the attorneys for the 
Cherokee Nation, their names were included in the partial roll of 
Cherokee Freedmen approved by the Secretary of the Interior on 
November 16, 1904, opposite numbers 3280, 3286 and 3287, re¬ 
spectively. 
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The evidence in these cases shows that the said Mary Robbins is 
the ancestor of all the other applicants included in said cases, 
22 and it is by virtue of her compliance with the treaty stipula¬ 
tions of 1866 that the other applicants and the applicant 
herein James Rogers, all of whom were born since 1866 and who 
possessed no other right to citizenship, claim the right to enrollment 
as Cherokee Frcedmen. 

Certain evidence introduced by the Cherokee Nation in the case 
now forwarded to the Department for review, and which through 
oversight was not made a part of the record and considered in said 
cases of Mary Robbins et al., Albert Rogers and Lillie Lowe et al ., 
shows to the satisfaction of the Commission that the said Mary Rob¬ 
bins did not comply with the stipulations of the treaty of 1866. 

If the decision of the Commission in this case is affirmed by the 
Department, it is respectfully recommended that, the names of Mary 
Robbins, Dollie Rogers, Sherman Jones, Albert Rogers, Lillie Lowe, 
Ransom Lowe, Evalina Lowe and Bertha Lowe appear upon the final 
roll of Cherokee Frcedmen approved by the Secretary on November 
16, 1904, opposite numbers 3280 to 3282, inclusive, and 3286 to 
3290, inclusive, be stricken from the rolls, and that if deemed proper 
by the Department, the application for the enrollment of the above- 
named persons be reopened and remanded to the Commission for 
readjudication in the light of the testimony offered in the case here¬ 
with transmitted. 

Respectfully, 

TAMS BIXBY, Chairman. 

T. B. NEEDLES. 

C. R. BRECKENRIDGE. 
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Rule to Show Cause. 


Filed February 18, 1908. 

In the Supreme Court of the District of Columbia. 

Law. No. 50255. 


The United States of America 


Lillie Lowe et al., 


vs. 

James Rudolph Garfield, Secretary of the Interior. 


On consideration of the petition for the writ of mandamus filed in 
the above entitled cause, it is by the Court this 18th day of February, 
1908, Ordered that the respondent James Rudolph Garfield show 
cause on or before the 28 day of February, 1908, why the writ of 
mandamus should not issue as prayed. 

WRIGHT, Justice. 


Marshal’s Return. 


Served copy of within Rule and copy of petition in this cause on 
respondent Feb’y 18 1908. 

AULICK PALMER, Marshal. 

S. 
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24 Answer. 

Filed March 19, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50255. 


The United States of America ex RcL Lillie Lowe, Ransom 

Lowe, Bertiia Lowe, Evalina Lowe, Mary Robbins, William 

J. Lowe, James II. Lowe, Albert Rogers, and Dollie Jones, 

Ileir at Law of Sherman Jones, Deceased, Petitioners, 

vs. 

James Rudolph Garfield, Secretary of the Interior, Respondent. 

Respondent, for answer to the rule to show cause why a writ of 
mandamus should not issue against him as prayed in the petition 
filed herein and to said petition, says: 

1. That he does not admit that the relators, or any of them, are 
citizens of the United States and denies that thev, or anv of them, 
are citizens or members of the Cherokee Nation, although he admits 
that they are descended from former Cherokee slaves. 

2. Respondent admits the allegations of the second paragraph of 
the petition. 

3. Respondent admits the allegations of paragraph 3 of the peti¬ 
tion. 

4. Respondent denies that the relators, or any of them, are en¬ 

titled to the benefits of Article I of the treaty between the 

t/ 

25 United States and the Cherokee Nation, proclaimed August 
17, 1846 (9 Stat., 871), by virtue of the treaty between the 
United States and the Cherokee Nation, proclaimed August 11, 1866 
(14 Stat., 799), because the ancestor of said relators, under whom 
thev claimed to be entitled to be enrolled as freedmen members of 
the Cherokee Nation, for allotment purposes, namely, one Mary 
Rogers or Mary Robbins, a former Cherokee slave, was not a resident 
of the Cherokee Nation at the time of the proclamation of the latter 
treaty and did not return to the said Nation as required by law. 

5. Respondent admits that the Cherokee Indians and freedmen 
and their heirs have not become extinct and have not abandoned 
the lands granted to them, but denies that the relators, or any of 
them, are recognized members or citizens of the Cherokee Nation, 
or that they, or any of them, were entitled under said treaties of 
1846 and 1866 to anv interest in the land of the Cherokee Nation, 
and that they, or any of them, are the owners of or possessed in 
vested right of a lawful allotment of land in the Cherokee Nation 
or are entitled to a. distributive share in the funds and surplus lands 
of the Cherokee Nation after allotments have been made to the duly 
enrolled members of said Nation. 

6. Respondent admits that provision was made for the enrollment 
of members of the Five Civilized Tribes in the Indian Territory, in- 
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eluding the Cherokee Nation, for the purpose of allotting the lands 
of said tribes in severalty, as set forth in the several acts referred to 
in the 6th paragraph of said petition. 

7. Respondent admits that on November 16, 1904, the Act- 

26 ing Secretary of the Interior approved a partial list of freed- 
men members of the Cherokee Nation, which contained the 

names of Mary Robbins, Sherman Jones, Albert Rogers, Lillie Lowe, 
Ransom Lowe, Evalina Lowe and Bertha Lowe, said persons having 
been adjudged by the Commission to the Five Civilized Tribes, upon 
applications duly made by them or on their behalf, to be entitled to 
be enrolled as freedmen members of the Cherokee Nation, said Com¬ 
mission having found upon the hearing had upon such applications 
that the principal applicant, Mary Robbins, through whom the others 
claimed to be entitled to be enrolled, “was the slave of a Cherokee 
citizen at the commencement of the rebellion; that she was taken to 
Kansas during the rebellion, but returned to the Cherokee Nation 
within the time specified in the decree of the Court of Claims ren- 
e o February 6, 1696, in the case of Moses Whitmire, trustee, 
etc*, vs. The Cherokee Nation et al., for the return of Freedmen to 
said nation.” 

But respondent further says that thereafter and within the time 
fixed by the Act of Congress of April 26, 1906 (34 Stat., 137), for 
the completion of the rolls of the Five Civilized Tribes, to wit, 
March 4, 1907, his predecessor disapproved the enrollment of said 
persons and struck their names from said partial list, for the reasons 
and in the manner set forth in paragraph 9 of this answer. 

Respondent further says that the relators, William J. Lowe and 
James H. Lowe, children of Lillie Lowe, who claim to be entitled to 
an enrollment as “new borns” under the Act of Congress, approved 
April 26, 1906, Section 2 (34 Stat., 137), were never enrolled by or 
under authority of his predecessor as members, freedmen or 

27 otherwise, of the Cherokee Nation, but that the applications 
for their enrollment were severally denied by the Commis¬ 
sioner to the Five Civilized Tribes on February 23, 1907, whose 
action thereon was subsequently approved by the Secretary of the 
Interior. 

8. Respondent admits that after said approval by the Acting Sec¬ 
retary of the Interior of said partial list containing the names of 
certain of said relators, allotment certificates were issued to them for 
lands selected by them as their allotments, but avers that thereafter, 
and for the reasons stated in paragraph 9 of this answer, said allot¬ 
ment certificates were cancelled and other persons allowed to file on 
certain of said lands. Respondent further says that no patents were 
ever issued or recorded for any of said lands. 

9. Respondent says that after said approval by the Acting Secre¬ 
tary of the Interior of the partial list of freedmen members of the 
Cherokee Nation, containing the names of certain of said relators, 
referred to in paragraph 7 of this answer, and on June 30, 1905, 
the Commission to the Five Civilized Tribes rendered its decision 
upon the application for enrollment as a Cherokee freedman of one 
James Rogers, who was shown by the evidence submitted upon the 
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hearing of such application to be a son of said Mary Robbins, or 
Mary Rogers, whose enrollment had been approved as aforesaid; 
that the right of said James Rogers to be enrolled depended upon 
whether his mother, said Mary Robbins or Mary Rogers, had re¬ 
turned to the Cherokee Nation, within the time specified by said 
decree of the Court of Claims rendered February 3, 1896, her 
28 father being a non-citizen of the Cherokee Nation; that said 
Commission found from the evidence adduced at the hearing 
of the application of said James Rogers that said Mary Robbins or 
Mary Rogers did not return to and establish her residence in the 
Cherokee Nation within the time specified in said decree, and there¬ 
fore denied his said application; that subsequently, to wit, July 19, 
1906, the Secretary of the Interior, by Jesse F. Wilson, Assistant 
Secretary, set aside said decision of the Commission to the Five 
Civilized Tribes of June 30, 1905, denying the application for en¬ 
rollment as a Cherokee freedman of James Rogers and directed a 
rehearing therein, and at the same time and in the same order the 


Commissioner to the Five Civilized Tribes was directed to rehear and 


readjudicate the applications for enrollment of said Mary Robbins 
and her descendants whose enrollment had beam approved as afore¬ 
said, said Commissioner being directed to consolidate all of said ap¬ 
plications on said rehearing and readjudication; that thereafter, and 
within the time fixed by law for the completion of the rolls of the 
Five Civilized Tribes, a rehearing of said consolidated applications 


was had by the Commissioner to the Five Civilized Tribes, after due 


notice to all the parties concerned, and at which hearing they ap¬ 
peared, either in person or by counsel or both; and that upon said 
hearing the Commissioner to the Five Civilized Tribes rendered a 
decision, dated December 3, 1906, holding that the evidence sub¬ 


mitted thereon showed that the principal applicant, Mary Robbins, 


“was the slave of a Cherokee citizen at the commencement of the 


29 


War of the Rebellion; that during the progress of said Rebel¬ 
lion she left the Cherokee Nation and did not return thereto 


and establish an actual, personal bona fide residence in the 
Cherokee Nation within the time specified in the decree of the Court 
of Claims rendered February 3, 1896, in the case of Moses Whitmire, 
trustee etc. vs. The Cherokee Nation, et ah., as provided by para¬ 
graph 2 of Section 3 of the Act of Congress approved April 26, 1906 
(34 Stat., 137), for the return of freedmen to said nation.” Said 
Commissioner further found that the evidence showed that all the 


other applicants were descendants of said Mary Robbins, born since 
1866, and neither claimed nor possessed any rights to enrollment as 
Cherokee freedmen other than as such descendants, and that, except¬ 
ing the Kern-Clifton roll, none of the applicants could be identified 
on any roll of the Cherokee Nation in the possession of his office. It 
was therefore ordered and adjudged by said Commissioner that under 
the provisions of Section 21 of the Act of Congress, approved June 
28, 1898 (30 Stat., 495), said applicants were not entitled to enroll¬ 
ment as Cherokee freedmen, and their applications for enrollment as 
such were severally denied. A copy of said decision marked Exhibit 
“A” is attached hereto and prayed to be taken as a part hereof. 
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Respondent further says that the Acting Secretary of the Interior, 
by an order made on March 4, 1907, affirmed said decision of the 
Commissioner to the Five Civilized Tribes of December 3, 1906, 
and thereby cancelled the names of said persons, including the re¬ 
lators, from said partial list approved as aforesaid. A copy of said 
order of March 4, 1907, marked Exhibit “B” is attached hereto and 
prayed to be taken as a part hereof. By said order the Com- 
30 missioner of the Five Civilized Tribes was directed to take 
similar action upon the partial roll in his possession. The 
Commissioner of Indian Affairs was also directed on the same day 
to take similar action upon the roll in his possession. Copies of said 
partial lists or rolls in the custody of the Secretary of the Interior 
and of the Commissioner of Indian Affairs, marked Exhibits “C” 
and “D” are attached hereto and prayed to be taken as a part, hereof. 

Respondent says he is unable to state whether the marks of can¬ 
cellation made upon said partial list in his possession were made 
prior to the expiration of March 4, 1907, owing to the great number 
of cancellations made on that and the succeeding day. He further 
says that the names of said relators upon the copies of said partial 
lists in the possession of said Commissioner of Indian Affairs and 
the Commissioner to the Five Civilized Tribes could not in the ordi¬ 
nary course of events have been actually cancelled in pursuance of 
his order of March 4, 1907, until after that date. 

Respondent further says that the action of his predecessor, in 
reopening and readjudicating the cases of said relators, whose enroll¬ 
ment had been approved as aforesaid, and in striking their names 
from said approved partial list as aforesaid, was in accordance with 
his long established and well recognized practice, extending from 
the time the Act of Congress of July 1, 1902, (34 Stat., 137), relat¬ 
ing to the allotment of lands in the Cherokee Nation became oper¬ 
ative until the close of March 4, 1907, the date fixed by the 


31 Act of April 26, 1906 (34 Stat., 137), for the completion of 
the rolls of the Five Civilized Tribes, his predecessor, as the 
approved rolls of the Five Civilized Tribes in respondent’s possession 
show, having struck several hundred names from said approved rolls 
during that time, because they had been found to have been unlaw¬ 
fully or improperly enrolled. 

10. Respondent says that he is not advised as to the value of the 
lands and moneys claimed by said relators. 

11. Respondent admits that said relators made demand that re¬ 
spondent restore their names to the rolls and that he refused so to do. 

Further answering, respondent says that by the Act of Congress of 
April 26, 1906 (34 Stat., 137), the rolls of members of the Cherokee 
Nation were required to be fully completed on March 4, 1907, and 
the Secretary of the Interior was denied authority to approve the 
enrollment of any person after that date. 

Respondent further says that the matters sought to be controlled 
by said petition relate to the allotment of land in severalty in the 
Cherokee Nation, and that by the legislation of Congress and the 
agreements of the United States with said nation exclusive jurisdic¬ 
tion of all matters relating to the allotment of lands in severalty in 
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said nation was originally conferred upon the Commission to the 
Five Civilized Tribes under the supervision and direction of the Sec¬ 
retary of the Interior and is now devolved exclusively upon the Sec¬ 
retary of the Interior. 

Respondent further says that the matter sought to be con- 
32 trolled by the Commission involve the exercise of judgment 
and discretion on the part of the Secretary of the Interior. 

Respondent further says that this court has no jurisdiction of the 
subject matter of this action. 

Wherefore respondent prays that the rule against him be dis¬ 
charged and the petition dismissed at the cost of relators. 

JAMES RUDOLPH GARFIELD, 
Secretary of the Interior, Respondent. 


EDWARD T. SANFORD, 

Assistant Attorney General, 
WILLIAM R. HARR, 

Special Assistant Attorney General, 
DANIEL W. BAKER, 

United. States Attorney, 

For Respondent. 


United States of America, District of Columbia, ss: 

James Rudolph Garfield, being duly sworn, deposes and says: that 
he is the Respondent in the above entitled case; that he has read the 
foregoing answer and knows the contents thereof, and that the mat¬ 
ters therein stated of his own knowledge are true, and those stated 
on information and application he believes to be true. 

JAMES RUDOLPH GARFIELD. 

Subscribed and sworn before me this 17tli day of March, 1908. 

EDW 5 D B. FOX, 

[seal.] Notary Public, D. C. 


33 Exhibit “A”. 

Department of the Interior, 
Commissioner to tiie Five Civilized Tribes. 

In the Matter of the Application for the Enrollment of Mary Rob¬ 
bins et al. as Cherokee Freedmen, Consolidating the Applica¬ 
tions of: 

Mary Robbins, et al . Cherokee Freedmen 389. 

Lillie Lowe, et al . Cherokee Freedmen 398. 

Albert Rogers. Cherokee Freedman 397. 

James Rogers . Cherokee Freedman D 60. 
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I * Decision. 

The records of this office show: That applications for enrollment 
ph er °kee freedmen were made to the Commission to the Five 
Civilized Tribes by Mary Robbins for herself and minor grandchild, 
Dollie Rogers, who, prior to September 1, 1902, was married to one 
Will Jones, and will now be listed for enrollment as Dollie Jones; 
thereafter on August 30. 1902, there was filed with the Commission 
to the Five Civilized Tribes an affidavit showing the birth, on De¬ 
cember 12, 1901, of Sherman Jones, son of the applicant, Dollie 
Jones; by Lillie Lowe for herself and minor children, Ransom and 
Evalina Lowe; thereafter on August 30, 1902, there was filed 

34 with the Commission to the Five Civilized Tribes an affidavit 
showing the birth, on March 29, 1902, of Bertha Lowe, child 

of the applicant, Lillie Lowe; by Albert Rogers for himself, and by 
James Rogers for himself. The records further show that on March 
5, 1904, the Commission to the Five Civilized Tribes rendered its 
decision herein, granting the application for the enrollment of Mary 
Robbins, Dollie Jones (Rogers). Sherman Jones, Lillie Lowe, Ran¬ 
som Lowe, Evalina Lowe, Bertha Lowe and Albert Rogers as Chero¬ 
kee freedmen, and that their names are included in a partial roll of 
freedmen citizens of the Cherokee Nation approved by the Secretary 
of the Interior November 16. 1904, opposite Nos. 3280, 3281, 3282, 
3287, 3288, 3289, 3290 and 3286, respectively, and that on June 30, 
1905, said Commission rendered its decision herein, denying the 
said James Rogers the right to enrollment as a Cherokee freedman, 
which decision was. on same date, duly forwarded the Secretary of 
the Interior for his review and decision. Thereafter on July 19, 
1906 (I. T. D. 9862-05, 7502-06), a motion to reopen the case of 
James Rogers, having been filed in behalf of said applicant, the 
Department remanded his case to this office with instructions to 
notify the applicant, James Rogers, that he would be required to es¬ 
tablish when and where he was born in the Cherokee Nation, and 
also to introduce testimony to determine whether Mary Robbins, 
formerlv Mary Rogers, his mother, did return to the Cherokee Na- 
tion prior to February 11, 1867. Said Departmental letter directed 
this office to consolidate on the rehearing and readjudication of the 
case of James Rogers, Cherokee freedman D 60, the cases of Mary 
Robbins, et ah, Cherokee freedmen 289, Albert Rogers, Chero- 

35 kee freedman 397 and Lillie Lowe, et al, } Cherokee freedmen 
398. Further proceedings in the matter of said applications 

were had at Melvin, Indian Territory, October 10, and at Muskogee, 
Indian Territory, October 11, 1906. 

The evidence in this case shows: That the principal applicant 
herein, Mary Robbins, was the slave of a Cherokee citizen at the 
commencement of the war of the rebellion; that during the progress 
of said rebellion she left the Cherokee Nation and did not return 
thereto and establish an actual personal bona fide residence in the 
Cherokee Nation within the time specified in the decree of the Court 
of Claims rendered February 3, 1896, in the case of Moses Whit¬ 
mire, trustee, etc., vs. The Cherokee Nation, et al., as provided by 
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paragraph two of Section three of the Act of Congress approved 
April 26, 1906 (34 Stat., 137), for the return of freedmen to said 
Nation. The evidence further shows that all the other applicants 
herein are descendants of the said Marv Robbins, born since 1866, 
and neither claim nor possess anv rights to enrollment as Cherokee 
freedmen other than as such descendants. Excepting the Kern- 
Clifton roll, none of the applicants herein can be identified on any 
roll of the Cherokee Nation in the possession of this office. 

It is, therefore, ordered and adjudged: That under the provisions 
of Section twenty-one of the Act of Congress approved June 28, 1898 
(30 Stat., 495), Mary Robbins, Dollie Jones, Sherman Jones, Lillie 
Lowe, Ransom Lowe, Lyalina Lowe, Bertha Lowe. Albert Rogers 
and James Rogers are not entitled to enrollment as Cherokee freed¬ 
men and their applications for enrollment as such are accordingly 
denied. 

Dated at Muskogee, Indian Territory, this Dec. 3, 1906. 

(Signed) " ‘ TAMS BIXBY, 

Commissioner. 


36 


Exhibit “BA 


Department of the Interior, 
Washington', March 4. 1907 


G. R. 
W. II. M. 


I. T. D. 3388-1907. 
L. R. S. 

Direct. 


Commissioner to the Five Civilized Tribes, Muskogee, Indian Terri¬ 
tory. 

Sir: In accordance with the recommendation of the Indian Office 
of February 14, 1907 (Land 106811-1906), copy whereof is en¬ 
closed, your decision of December 3, 1906, denying the application 
for the enrollment of Mary Robbins, Dollie Jones, Sherman Jones, 
Lillie Lowe, Ransom Lowe, Evalina Lowe, Bertha Lowe and Albert 
Rogers, and James Rogers, is hereby affirmed, and the Department, 
in pursuance thereof, has hereby cancelled the names of Mary Rogers, 
Dollie Rogers, Sherman Jones, Albert Rogers, Lillie Jones, Ransom 
Lowe, Evalina Lowe and Bertha Lowe, from the approved roll of 
November 16, 1904, of Cherokee freedmen, opposite numbers 3280, 
3281, 3282, 3286, 3287, 3288, 3289, 3290, respectively. 

You will take similar action upon the partial roll in your posses¬ 
sion, and the Indian Office has this day been directed to take similar 
action. 

37 The record in the case has been returned for the files of 

the Indian Office, together with copy hereof. 

Respectfully, JESSE E. WILSON, 

Acting Secretary. 

1 enclosure, and 

6 enclo., with copy hereof to I. O. 




THE UNITED STATES OF AMERICA, ETC. 


2i 


38 Exhibit “ C.” 


Cherokee Freedmen Roll. 


]N 0. 

Name. 


Age. 

Sex. 

Census 
card No. 

* 

* * * 


* 

* 


* 


Cancelled March 4 / 07. 328 

p. c. 

251 




[3280 

Robbins, Marv. 

Cancelled March 4/07. 328 

512 

51 

F 

389]* 

p. c. 

[3281 

Rogers, Dollie. . 


16 

F 

389]* 

4 

Cancelled March 4 / 07. 328 

p. c. 

251 



[3282 

Jones, Sherman. 

• • • • • • « 

, 1 

M 

389]* 

* 

* * * 


* 

* 


* 

[3286 

Cancelled March 4 / 07. 328 

Rogers, Albert. 

Cancelled March 4 / 07. 328 

p. c. 

251 

. 24 

M 

397]* 

p. e. 

251 



[3287 

Low, Lillie. 


. 27 

F 

398]* 

Cancelled March 4 / 07. 328 

Lowe, Ransom. 

p. c. 

251 

a a a a • • 

. 4 

M 

[3288 

398]* 

Cancelled March 4/07. 328 

p. c. 

251 



[3289 

Lowe, Evalina. 

Cancelled March 4 / 07. 328 

251 

. 2 

F 

398]* 

p. c. 

[3290 

Lowe, Bertha.. 


. 1 

F 

398]* 

* 

* * * 


* 

* 




L. R. S. 


Department of the Interior, 

Washington, D. C., Nov. 16, 1904. 

Approved: 

TUGS. RYAN, 

Acting Secretary. 

(Copy of Roll in Custody of Secretary’s Office, Interior Dept.) 


[♦Words and figures enclosed in brackets erased in copy.] 
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Exhibit “D.” 





Cherokee Freedmen Boll. 




No. 

Name. 


Age. 

Sex. 

Census 
card No. 

* 

* * 

* * 

* 


* 


Cancelled March 1 / 07. 

See 22976 / 07 




[3280 

Robbins, Marv. 

. 51 

F 

* 

—i 

o 

OC 

CO 

[3281 

Cancelled March 4/07 
Rogers, Dollie. 

See 22976 / 07 

. 16 

F 

389]* 

Cancelled March 4/07 

See 22976 / 07 




[3282 

Jones, Sherman. 


. 1 

M 

389]* 

* 

* * 

* * 

* 


* 


Cancelled March 4/07 

See 22976 / 07 




[3286 

Rogers, Albert. 


. 24 

M 

397]* 

[3287 

Cancelled March 4 / 07 
Low, Lillie. 

See 22976 / 07 

. 27 

F 

398]* 

Cancelled March 4/07 
Lowe, Ransom. 

See 22976 / 07 

. 4 

M 

[3288 

■X - 

i - 1 

OO 

ca 

CO 

[3289 

Cancelled March 4/07 

Lowe, Evalina. 

Cancelled March 4/07 

See 22976/07 

See 22976 / 07 

. 2 

F 

398]* 

[3290 

Lowe, Bertha. 

. 1 

F 

398]* 


* 

L. R. B. 


* 


* 


* 


Department of the Interior, 

Washington, D. G., Nov. 16, 1904 

Approved: 

THOS. RYAN, 

Acting Secretary. 

(Copy of roll in custody of Indian Office.) 

40 Demurrer. 

Filed April 10, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50255. 

The United States of America ex Rel. Lillie Lowe et al.. 

Petitioners, 

vs. 

James Rudolph Garfield, Secretary of the Interior, Respondent. 

Petitioners sav that the answer filed by respondent in the above- 
entitled cause is bad in substance. 

KAPPLER & MERILLAT, 
JAMES K. JONES, 

Attorneys for Petitioners. 


f* Words and figures enclosed in brackets erased in copy.] 
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Note. —One matter to be argued on demurrer is that the answer 
sets forth no sufficient reason in law for the cancellation by the Sec¬ 
retary of the Interior of the enrollment of petitioners duly and regu¬ 
larly ordered, the said Secretary being without authority of law to 
cancel a name duly and regularly placed on the final approved rolls 
of the Cherokee Nation. 

One other matter to be argued on demurrer is that the petitioners 
by treaty and by law were not required, being former slaves, to have 
returned to the Cherokee Nation by February 11, 1867, and 

41 that failure to return to said Nation by said date affords no 
reason for cancellation of enrollment, or failure to enroll 

petitioners on the final approved rolls of the Cherokee Nation. 
Order of Dismissal as to Certain Parties. 

Filed April 10, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50255. 

The United States of America ex Rel Lillie Lowe et al.. 

Petitioners, 

vs. 

James Rudolph Garfield, Secretary of the Interior, Respondent. 

Come now the petitioners by their attorneys Kappler & Merillat 
and James K. Jones and dismiss the above-entitled cause so far as 
relates to William J. Lowe and James II. Lowe, children of Lillie 
Lowe. 

KAPPLER & MERILLAT, 
JAMES K. JONES, 

Attorneys for Petitioners. 

42 Order Sustaining Demurrer. 

Filed April 24, 1908. 

In the Supreme Court of the District of Columbia. 

Law. No. 50255. 


The United States of America ex Rel. Lillie Lowe et al.. 

Petitioners, 

vs. 

James Rudolph Garfield, Secretary of the Interior, Respondent. 

On consideration of the petitioners’ demurrer to the answer of the 
respondent, it is considered that said demurrer be, and the same is 
hereby sustained this 24th day of April, A. D. 1908. 

WRIGHT, Justice. 
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JAMES RUDOLPH GARFrELD/SECRETARY, ETC., VS. 


Order Directing Mandamus to Issue. 

Filed April 24, 1908. 

In the Supreme Court of the District of Columbia. 

Law. No. 50255. 


The United States op 


America ex. 
Relators, 


Ret . Lillie Loave et al.. 


vs. 

James Rudolph Garfield, Secretary of the Interior, Respondent. 


Come now here as well the relators as the respondent by 
43 their respective attorneys; whereupon the relators’ demurrer 
to the answer of the respondent having been sustained on 
this 24th day of April, A. D. 1908, the respondent by his attorneys 
says he will stand upon his answer. 

Thereupon the Court, being fully advised, it has considered, or¬ 
dered and adjudged, that the respondent James Rudolph Garfield 
be, and he is hereby commanded within twenty days after this date 
to restore the names of the relators to the freedmen rolls of mem¬ 
bers or citizens of the Cherokee Tribe or Nation, to erase from said 
rolls the statements placed thereon derogatory to relators’ rights in 
said Cherokee Tribe or Nation, and to recognize relators as enrolled 
freedmen members of said Tribe or Nation. 

The respondent thereupon in open court by counsel excepted to 
the judgment so rendered and prayed an appeal from the judgment 
of this court to the Court of Appeals of the District of Columbia, 
which was allowed, and pending such appeal, the judgment is stayed 
and no writ shall issue thereon against the respondent. 

WRIGHT, Justice. 


Directions to Clerk for Preparation of Transcript of Record. 

Filed May 9, 1908. 

In the Supreme Court of the District of Columbia. 

No. 50255. At Law. 

United States ex Ret, Lillie Lowe et al. 

vs. 

James Rudolph Garfield, Secretary of the Interior. 

The respondent here designates the following papers as 
44 the record in the appeal from the judgment of the Supreme 
Court of the District of Columbia entered here to the Court 
of Appeals of the District of Columbia. 





TIIB UNITED STATES OF AMERICA, ETC. 
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1. The petition of relator, affidavits, and exhibits appended thereto. 

2. Rule to show cause. 

3. The answer of respondent with exhibits. 

4. The demurrer to the said answer. 

5. Order of relator’s attorney of April 10, 1908, dismissing peti¬ 
tion as to certain of relators. 

6. Judgment of the Supreme Court of the District of Columbia 
sustaining demurrer and ordering issuance of writ of mandamus. 

7. Note of appeal and this order. 

DANIEL W. BAKER, 

Attorney of the United States in and for 

the Distnct of Columbia. 


45 Supreme Court of the District of Columbia. 

United States of America, District of Columbians: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
44, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed copy of which is made 
part of this transcript, in cause No. 50255 At Law, wherein The 
United States of America, ex rel. Lillie Lowe, et als., are Petitioners, 
and James Rudolph Garfield, Secretary of the Interior is Respondent, 
as the same remains upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 8th day of June, A. D. 1908. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1913. James Rudolph Garfield, Secretary of the Interior, appel¬ 
lant, vs. The United States of America ex rel. Lillie Lowe et al. 
Court of Appeals, District of Columbia. Filed Jun- 13, 1908. 
Henry W. Hodges, clerk. 


4—1913a 



r* 



rpQ 0^ nnn 


IN TH'E 


* ' 



■ J 

pA jjktocf 0)' 


Ante. 


JANUARY TERM, 1909. 


No. 1913. 

No. 1, SPECIAL CALENDAR. 


JAMES RUDOLPH GARFIELD, Secretary of the 

Interior, Appellant, 

vs. 

THE UNITED STATES EX REL. LILLIE LOWE, 
RANSOM LOWE, BERTHA LOWE, E VALINA 
LOWE, MARY ROBBINS, ALBERT ROGERS, and 
DOLLIE JONES, Heirs-at-Law of Sherman Jones, 
Deceased. 


appeal from the supreme court of the district of 

COLUMBIA. 


BRIEF FOR APPELLANT. 


George W. Woodruff, 
Assistant Attorney General. 
Daniel W. Baker, 

United States Attorney. 
0. Edward Wright, 
Assistant Attorney , Interior Department. 

P. W. Clements, 

First Assistant Attorney , Interior Department. 


Judd & Detweiler (Inc.), Printers, Washington, D. C. 
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yistrid of 

JANUARY TERM, 1909. 

No. 1913. 

No. 1, SPECIAL CALENDAR. 

JAMES RUDOLPH GARFIELD, Secretary of tiie 

Interior, Appellant, 

vs. 

THE UNITED STATES EX REL. LILLIE LOWE, 
RANSOM LOWE, BERTHA LOWE, E VALINA 
LOWE, MARY ROBBINS, ALBERT ROGERS, and 
DOLLIE JONES, Heirs-at-Law of Sherman Jones, 
Deceased. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 




BRIEF FOR APPELLANT. 


Statement of Case. 

This case is similar to the Goldsby case (30 App. D. C., 
177; 211 U. S., 249), to the extent that it is a proceeding 
by mandamus to compel the Secretary of the Interior to re- 
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f*tore the names of relators to the approved roll of freed men, 
members of the Cherokee Nation, they having been stricken 
therefrom by order of a former Secretary of the Interior, 
March 4, 1907. But it differs radically from said Goldsby 
case in that the relators were given notice and opportunity 
to be heard; and the action complained of was taken in pur¬ 
suance of evidence introduced at such a hearing in which, 
by counsel and in person, relators were actually heard (par. 
9 of answer; record, p. 16). 

The petition alleges (par. 7; record, p. 7) that prior 
to November 16, 1904, upon the application of the relators 
and “after a full and careful inquiry into the rights of the 
petitioners and of the record in the case,” the names of re¬ 
lators were duly ordered to be placed upon the final roll of 
freedman citizens of the Cherokee Nation, and that there¬ 
after, on November 16, 1904, the Acting Secretary of the In¬ 
terior did approve a final roll containing said names; that 
thereafter relators each selected an allotment of land within 
said nation, and received an allotment certificate thereof, 
which are now held by them as conclusive evidence of their 
right to the land (par. 8, petition; p. 8 of record) ; that after 
issuance of said-certificates, the then Secretary of the Interior 
arbitrarily and illegally undertook to deprive relators of 
their rights by striking their names from said approved 
rolls (par. 9 of petition; p. 9, record) ; that the Secretary at 
that time conceded that relators were descendants of former 
Cherokee slaves who had been emancipated, but took the 
action he did upon the ground that said Cherokee slaves did 
not return to the Cherokee Nation prior to February 11, 
1867, whereas in fact they did, although under no obliga¬ 
tion so to do by the terms of the treaty proclaimed August 
11, 1866 (par. 4 of petition; p. 3, record) ; that the Secre¬ 
tary's action was induced by an erroneous construction of 
said treaty whereby it was held that former slaves were 
obliged to return within the six months’ period fixed for 
the return of free persons of color, and also by an usurpa- 
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lion of authority, to strike names from final approved rolls, 
citing the Secretary’s order and the report of the Commis¬ 
sion to the Five Civilized Tribes as “Petitioner’s Exhibit 
A-l”; whereupon they prayed that the erasure of their 
names in turn should be erased by the respondent, and that 
he should restore them to all rights and privileges as citizens 
in said nation. 


The appellant , made due return^ and ; in answer, admitted 
that the relators were descended from former Cherokee 
slaves, although denying that they were citizens of... the 
nation (par. 1, answer; p. 14, record); he denied that they 
were citizens because (par. 4; p. 14, record) Mary Sogers 


or Robbins', one' of the relators and ancestor of the rest (the 
former' Cherokee slave upon whose status that of all de¬ 
pends) ,-aJEasjQot a resident of said nation at tin 

proclamation of The treaty proclaimed August 11, 1866, as 

- - - ^ : ■ ’ ... 




and did not return to said nation within the 


_ jj law; he further admitted (par. /; p. lo, rec- 

orcff that on November 16, 1904 ; the dieting Secretary of 
the Interior approved a partial list of freedmen of said 
nation including the names of relators, on the report of the 
Commission to the Five Civilized Tribes to the effect that 
said Mary Bobbins did return to the Cherokee Nation within 
the time specified in the decree of the Court oF Clalms "(3^*' 
CrhTClir 14(1)7bi1t that later""(par. 9'of answer; pp. 15-16, 
•ecord), when the complete record in the case of James 
“Rogers," son of said Mary, was presented tending to show thajTi 
'said Mary did not “return’’ before February 11, 1867 (and 


d'h'is^TFTofd was, “'through oversight,” not forwarded to the 
Secretary for consideration in the cases of Mary Robbins 

t *j 

et al., see “Petitioner’s Exhibit A-l,” p. 13 of record), the 
Secretary did remand that case and order its rehearing in 
connection with the cases of the relators. This was done 
under date of July 19, 1906; and after due notice to all 


parties concerned and after a hearing in which all relators 
[participated (par. 9 of answer), the Commission to the Five 
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Civilized Tribes, December 3, 1906 (see Respondent’s Ex¬ 
hibit “A,” p. 18, record), found from the evidence that 
Mary Robbins or Rogers did not in point of fact return to 
said nation and establish an actual bona fide residence 
therein prior to February 11, 1867, as provided in the treaty 
proclaimed August 11, 1866, aforesaid, as construed by the 
Court of Claims (31 Ct. of CL, 140), and as further pro¬ 
vided in section 3 of the act of April 26, 1906 (34 Stat., 
137), whereupon the action complained of was taken March 
4, 1907 (Respondent’s Exhibit “B”). The answer further 
averred (par. 11; p. 17, record) that the matter sought to 
be- controlled was one necessarily relating to the allotment 
of land in severalty in the Cherokee Nation, and as such was 
committed originally to the exclusive jurisdiction of the 
Commission to the Five Civilized Tribes under- the supervis¬ 
ion of the Secretary of the Interior, and now exclusively to 
the said Secretary; that, furthermore, this matter was one in¬ 
volving the exercise of judgment and discretion on the part 
of said Secretary, and that the court had no jurisdiction of 


the subject-matter of the action. 

To this the relators demurred (record, p. 22), noting that 
the''Secretary is''without authority of law to cancel a name 


duly and regularly placed on the final approved rolls of the 
-Cherokee Nation, and that former slaves and their descend- 


-amr were not required by the treaty of 1866 to return to 

said" naliolT prior to February 11, 1867, and that failure so 


to return is no reason for cancellation of enrollment or fail¬ 


ure to enroll. 


lie court sustained the demurrer and ordered restora¬ 


tion of relators’ names to the roll (record, pp. 23-24). 
From this judgment an appeal was taken, and the case is 
here on this record, differing from the record in the Goldsby 


case. 
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Specification of Errors. 

The lower court erred: 

1. In taking jurisdiction of the case. 

2. In sustaining the demurrer to appellant’s answer and 
directing a writ of mandamus to issue commanding appel¬ 
lant to restore the names of relators to the rolls of freedmen 
members of the Cherokee Nation and to recognize relators as 
enrolled freedmen members of said tribe. 

3. In holding, in substance, that appellant’s predecessor 
had no authority to correct the approved rolls of the Chero¬ 
kee Nation prior to the time fixed by law for the completion 
of the same, viz., March 4, 1907. 

4. In holding, in substance, that the fact that the names 
of the relators had been stricken from the rolls by his pred¬ 
ecessor because their enrollment had been procured by in¬ 
advertence induced by mistake of fact, in that the whole 
record was not presented for consideration, was not a suffi¬ 
cient answer to the petition. 

5. In holding, in substance, that the relators were entitled 
to the relief prayed, notwithstanding the allegations of ap¬ 
pellant in his answer that their enrollment had been pro¬ 
cured bv mistake of fact, tantamount in its effect to actual 
fraud, and that they were not legally or equitably entitled 
to participate in the allotment and distribution of the lands 
and other property of the Cherokee Nation. 
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ARGUMENT. 


Simply stated, the case now before this court, as to the 
material facts and their effect in law, is as follows: 

Mary Rogers (now Robbins), the mother of Lillie Lowe 
and ancestor of all the relators, was a Cherokee slave, who. 
during the civil war, left the Cherokee Nation and acquired" 
a domicile in the State of Kansas, where she resided with 
her husband, one Rogers. She was a resident of said State 
when,the treaty of July 19^ 1866 {IT^ 
claimed AugmR'lLf ’LkdBT between the United States and the 
Cherokee Nation, took effect. Prior to that time, viz., in 


February, 1868, by virtue of an act of the National Council 
of the Cherokee Nation (see par. 4 of the petition) , she was 
emancipated. Said treaty of July 19. 1866, provided that 
‘‘all freedmen who have been liberated * * * bv law. 

* * * and are now residents therein, or who may return 

within six months (?. e., by February 11, 1867; see .Jour- 
neyeake et cil. vs. Cherokee Nation et al. } 31 Ct. of CL, 140) . 
and their descendants shall have all the rights of native 
Oherokees,” etc. 

It is obvious that Mary would not now be entitled to “all 
the rights of native Cherokees” unless, as a fact, she did 
“return” to said nation as a “resident” thereof prior to Feb¬ 
ruary 11, 1867; and upon this fact depend not only her 
“rights,” but those of her descendants. Her “rights” and 
theirs are statutory, not natural. As a necessary corollary 
of the proposition that one may not be deprived of rights 
by the exercise of arbitrary power (Garfield vs. United 
States ex rel. Goldsby, 211 U. S., 249), so must it be that no 
one can acquire a right (such a right not naturally existing) 
by the exercise of arbitrary power. 

No part of the fundamental law of this nation and no part 
of any statute or treaty relating to the affairs of the Cher- 
okee Nation empower the Secretary of the Interior arbitra¬ 
rily to create, by decision, a status not naturally existing, 
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which, if it can exist at all, must find its creative faculty in 
the terms of a statute, a faculty necessarily limited in its 
operation to those cases which, in fact, fall squarely within 
the precise terms of that statute. For instance, if the evi¬ 
dence shows in a given case that a freedman, non-resident 
within the Cherokee Nation on August 11, 1866, failed to 
“return” and renew his former domiciliary relation therein 
until after the expiration of six months therefrom, as pro¬ 
vided in the treaty of July 19, 1866, the Secretary of the 
Interior has no power to create a status of citizenship in such 
a case; and if through fraud or mistake of fact or design 
he attempts so to do, his act is arbitrary, without the terms 
of the statute, ultra vires, and consequently null. 

_J k- April. 1901, Mar y Robbins’ application., fat, stato. 
under the terms of the treaiv of'Mh1v''T9, 1866, was before 
the jCom missiorflTPthe Five Civilized Tribes for Hearing. 
At the same time that commission listened to the evidence 


' 'addiiceiTirrMpport of the appll'Ctltion Hf "Lillie Lowe, "Albert 
^~™R6gersTaiid James Rogers, her children (and the children 
of 1 hes eTHiTdrenjt LilTieJ *ATbert, and James, and the chil¬ 
dren dependent upon their status, had no status except 
through the mother, Mary Robbins, as each and all were 
born after Mary’s emancipation. The main hearing was in 
the matter of the latter’s claim. fac'ie^cmQ was 

mara—that is, the testimony, unrebutted by the Cherokee 
Nation, was to the effect that Mary did “return” to the na¬ 
tion prior to February 11, 1867. “Straight” cards—i e., 
cards containing their names as of those elearly^ entitled-to— 
enrollment-—were granted as to all save" James. In his case, 
it appearing from his testimony that for more than a decade 
he had been a resident in the Creek Nation, judgment was 
suspended; he was put upon a “doubtful” card. In Sep¬ 
tember of that year his case came on for further hearing. 
At this and for the first time the Cherokee Nation intro¬ 
duced testimony tending to show that Mary Robbins, his 
mother (and upon whose status his depended), did not 
“return” to the Cherokee Nation within the stipulated period.. 
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On November 16, 1904 (see' p. 12, record] the Actin g 
crcirv of theInterior approved a partial list of freedmeu 
“'containing the names of said Mary^KoBbins, Albert R oger s. 

‘Lillie Lowe (and the dependent"”children,' Sherman 
"Tones, Ransom Lowe, Evalina Lowe, and Bettie. Lowe). 
This was done in the light of such evidentiary information 

Co c, 

as was afforded by the hearing in April, 1901, as aforesaid. 
The supplementary record made in the continued case of 
James Rogers was through inadvertence not forwarded (see 
p. IB. record), and at that time was not before the Depart¬ 
ment- for consideration, for the reason, as hereinbefore sug¬ 
gested, that all save the name of James Rogers were placed 
upon “straight” cards, while his was placed upon a “doubt¬ 
ful” card. As Albert Rogers or Lillie Lowe had^me^imkx, 
, right than James Rogers, their rights depending wholly 
/ upon the sfattis 'of^lJai^Robbins, and as all the evide nce 





f introduced as to anv one of them related to all, the record* 

^ -■ --^ . ...... •••• ~ 


should have been cQjosoUdatedajiiJ. the cases presented to th 
Secretary of the Interior as an entity. 

The Acting Secretary of the Interior, therefore, on No¬ 
vember 16, 1904, acted with reference to the applications of 
the relators without the entire record being before him 
(record, p. 13). 

Six months later, viz., on June 30, 1905, the Commission 
to the Five Civilized Trib&s rendered its decision upon the 
application of said James Rogers to the effect that he was not 
entitled to enrollment,^ inasmuch as the evidence..failed to 
show that his mother, the saTd^Tary Robbins, returned and 
'"’Resta^^ Th the Cherolcee Nation before 

^ ^eBihat’v 11, 1867 ‘(record, p. 13). 

• . Subsequently (July 19, 1906) the Assistant Secretary of 

the Interior set aside said decision denying the enrollment 
of James Rogers, and renia,adecL.lh.a^ease for rehearin - 
onlv as to his particular status, but as to that of the relators. 
"oTTn^ffl'ClTVne jvere entitle d, all were (record, p. 16). 
TBSmi’ li'o'aenSTof the fact that these relators had due 
i^ice" 


l 
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wherein this case is to he cardinally distinguished from the 



hey were heard, and, in the opinion of the Commission, 
(record, p. 1-9), affirmed by the Secretary of the Interior 
March 4, 1907 (record, p. 12), the evidence clearly showed 
that ^£ary Eobffins jlid not re® 

m ^e'Vli^e5iraBmi.Jn. anv aeniifl contemp^t^ the., 
treaty of July 19, 1866. on or before February 11, 1867. 

The name of James Rogers was never placed on an ap¬ 
proved roll, although his right was the same as that of 
Lillie Lowe or any one claiming under the status of his 
mother, Mary Robbins. After March 4, 1907Mho 


ad no power to place the name or any person* however de- 
. ^ern ug. upon the rmaL roil ot citizens (record, p. In. 
A aught m lustice remained tor the hecreiaxy,, oi the interior 
to do other than to strine trom the rolls the names ot the 
relators. Aloreover. it was his oounden duty so to do be- 
rmmm "fact, none of them ever had a status. Mary Rob¬ 
bins’ case never fell within the definition of a statutory status 
under the treaty of July 19, 1866. The Secretary never 

t t « 

had the right to place her name or those who claimed under 
her upon the rolls. TIis act in so doing was beyond his 
power; it was null. 


I. 


The Secretary of the Interior, in Indian enroll¬ 
ment MATTERS, IIAD INHERENT AUTHORITY TO VACATE AN 
ADJUDICATION OK CITIZENSHIP PRIOR TO MARCH 4, 1907. 
WHEN SUCH ADJUDICATION WAS INDUCED BY MISTAKE IN 
FACT, AS WELL AS WHEN INDUCED BY ACTUAL FRAUD. 

This court is asked to hold that there is no power in¬ 
herent or legislatively expressed in the respondent to cor¬ 
rect in form what is wholly wrong in substance. It is 
asked to hold that when he is induced by mistake of fact 
to approve an erroneous enrollment he has no power to cor- 


AVAILABLE 

bound volume 
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rect that error, even after due notice and hearing. Let it 
he conceded that the effect of his approval is prima facie 
evid ence of a right—such a right as in the deprivation of 
it, entitles the. 4 iartv to proper notice and full,,opportunity 
tobe hcanh Can it he that after such notice and after the 
party has availed himself of the privilege fully to he heard 
and after evidence in such manner adduced shatters the 
prim a facie case and shows clearly to the Secretary of the 
Interior that the former action is erroneous (not as error in 
judgment, hut because of mistake of fact) that the party is 
clearly not within the terms of the statute upon which his 
status must he adjudicated; can it he that he must, as an 
impartial judge in the matter between an individual and 
the Cherokee Nation, adhere to an inadvertent act and accord 
to the party a right in derogation of the express terms of 
the very statute in which that right must find its creative 
faculty? If this he so. then why must not the prima facie 
showing of right, as evidenced hv the approval of a partial 
roll, induced by actual fraud on the part of the party, hind 
the Secretary of the Interior to perpetuate that fraud and to 
subserve, in his official capacity, that fraud, nurturing it to 
its complete fruition? 

Or. if this he so. why mav not a Secretary designedly 
and arbitrarily place upon an approved partial roll the name 
.of one who has no title, and thus, before the final completion 
of enrollment, hind himself or his successors, as well as the 
Cherokee Nation, and prevent the discharge of what in con¬ 
science he must know to he his bounden duty—to erase 
from the rolls, after due notice and opportunity to be heard, 
the name of the party who in fact and law is not entitled to 
participate in the distribution of the tribal property? 

The argument that there is no power to undo in form 
in all cases, even where fraud is perspicuously a factor, what 
in law has not been done, is self-destructive and subversive 
of elementary principles of justice. 

The power must exist, but it must not be arbitrarily ex¬ 
ercised. There must be due process of law. That is what 
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the Supreme Court held in the Goldsby case (supra), and 
all that it held. In this case there was due process of law— 
proper notice and an actual hearing. On the merits of the 
case there can he no doubt that the judgment of March 4. 
1907, was correct, and that the judgment of November 16 v 
1904, based on an incomplete record with its resultant mis¬ 
take of fact, was entirely wrong; not wrong through error 
in judgment, but wrong through mistake in fact. 

Assume that the mistake in fact was actively induced bv 

t j * 

the relators. That would be fraud, actual fraud. Such was 
the case of Lucy Ann Turner vs. The Secretary of the Inte¬ 
rior (31 App. D. C., 332). 

The court below in that case did not deny the right in 
your respondent to erase from the rolls the names of those 
who attained enrollment through actual fraud; nor did this 
honorable court on appeal. 

This case is on all-fours with that save in this respect: 
Herein it is not urged that the relators were gui 


actual fraud. It is merely contended in behalf of the appel-. 
TmiFflhiTefir till inelit w dslittai i led through judgment induced 
bTimstaKe ‘oTTack—an adjudication upon a partial, not the 

dr'’’'' ~ ■ ••• 

^^’"^riifsHidnoiaable court will take notice of the fact that the 
appellant has no personal interest in the outcome of the 
case; that he is brought into court solely on accouut of ac- 
tions which affect adversely either one of two parties, the 
relators or the Cherokee Nation. 

If through mistake of fact he (or his predecessor in 
office) rendered judgment in favor of relators to the detri¬ 
ment of those undoubtedly citizens of the Cherokee Nation 
and as such entitled to participate in the distribution of the 
communal property, it is urged that said relators acquired 
their apparent status through legal or constructive fraud 
tantamount in its legal effect to actual fraud. 

In vacating judgments inadvertently rendered there is 
no distinction in effect between judgments procured through 
actual fraud of a party or those induced by a material mis- 



vailable 

sound volume 




12 


take in fact. The effect on the party against whom the 
judgment runs is precisely the same in either case. Take, 
for example, the office of the writ of error coram nobis. 
which, while not intended to authorize a court to review and 
revise its opinions, did enable it to recall some adjudication 
made while some fact existed which, if before the court. 

/ x 

would have prevented the rendition of the judgment, and 
which, without any fault or negligence of the party, in the 
case the Cherokee Nation, was not presented (1 Freeman 
on Judgments, sec. 94). The vacation of the inadvertently 
rendered judgment follows as effectively as though there had 
been a showing of actual fraud in its procurement. And 
this power is exercised by courts as a common-law power 
possessed as a part of its necessary machinery for the ad¬ 
ministration of justice, and hence may exist without the 
grant of special statutory authority (1 Black on Judgments 
sec. 297). 


It is not pretended, of course, that the appellant’s func¬ 
tions, as exercised in the matter which forms the subject 
of petitioners' complaint, arc completely those of a court 
of justice. It is urged, however, that in these matters of 
enrollment the Secretary of the Interior was something 
more than a machine; that he owed something more than 
the performance of a mere ministerial duty in approving a 
roll submitted for his consideration. The approval of the 
Secretary under the various laws relating to the enrollment 
and allotments of Indians was a prerequisite of status in the 
Indian. The approval or disapproval involved the exercise 
of discretion—an adjudication of a question of fact. The 
statutes recognize the judicial functions of the Secretary in 
this behalf. (Note the language in the third section of the 
act of April 26, 1902, 34 Stat., 137: “And has been ad¬ 
judged entitled to enrollment by the Secretary of the In¬ 
terior.”) 

Garfield vs. Goldsby, supra, also recognizes this power: 
“We appreciate fully the purpose of Congress in the nu¬ 
merous acts of legislation to confer authority upon the Sec- 
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retary of the Interior to administer upon the Indian lands, 
and previous decisions of this court have shown its refusal 
to sanction a judgment interfering with the Secretary where 
he acts within the powers conferred by law” (p. 262). But. 
said the court, “there is no place in our constitutional system 
for the exercise of arbitrary power/’ and “it has always been 
recognized that one who has acquired rights by an adminis¬ 
trative or judicial proceeding cannot be deprived of them 
without notice and an opportunity to he heard” Therein 
was the essence of the “arbitrary power” in that case exer¬ 
cised by the Secretary—a power which the court said 
(p. 263) could not be found in the statutes. 

In so far as any statute concerning the administration 
of an executive office requires of an officer the exercise of 
power essentially judicial in its nature—the power to adjudi¬ 
cate rights (and such is a judicial act—Grider vs. Tally, 77 
Ala., 422)—we respectfully urge that ex necessitate the power 
in that officer must exist to correct an erroneous judgment 
under such circumstances and subject to such limitations as 


are inherent in a court of law, viz., where fraud or mistake 
in fact (not mere error in opinion as to the weight of evi¬ 
dence introduced and considered in the prior adjudication) 
are shown, after due notice and opportunity to be heard is 


afforded the party to be affected by the vacation or modifi¬ 
cation of judgment. The analogy between the inherent 
powers of a court and of "the‘Secretary when he i s acting 
:ai ^asnJudTciSlIy ’is"'fecognizecFby this court in Brown *m' 
Apyd^ / %4£T 9'." Of course/' in Ihe^it^ffi^case ‘ the 
court was dealing with a somewhat different proposition—the 
disposition of public land the title to which remained in the 
United States until the final act. 

In the case at bar the “final act”— i. e., the time when 
the Secretary’s jurisdiction over matters of enrollment 
ceased to exist—-was as of March 4, 1907. Precisely in the 
sense that the court’s right to vacate its judgment continued 
throughout the term until adjournment sine die, so, it is 
urged in carrying out the analogy, the Secretary’s power, in 
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a proper way, to vacate liis judgment in enrollment matters 
wliere said judgment was induced by fraud or mistake, 
continued until March 4, 1907. 

II. 


The relators are not entitled to the aid of ti-ie 

COURT IN ENFORCING SO-CALLED RIGHTS PROCURED THROUGH 
AN INADVERTENT ADJUDICATION INDUCED BY MISTAKE IN 


FACT, AS IT IS WELL SETTLED THAT THE WRIT OF MANDAMUS 
IS NOT ONE OF RIGHT, BUT IS ONE THE ALLOWANCE OF 

i 

WHICH RESTS IN THE DISCRETION OF THE COURT AND WHICH 


WILL NOT BE ALLOWED TO PERPETUATE A FRAUD, ACTUAL OR 
CONSTRUCTIVE, OR AN INJUSTICE. 


Irrespective of what we have urged above, as to the right 
of the Secretarv to act as he did, have the relators a right to 
the remedy invoked? That, after all, is the primary ques¬ 
tion for the consideration of this court. 

The purpose of the writ of mandamus is to promote jus¬ 
tice, not to hinder it. 

“The writ will be refused when the proceedings have 
been tainted with fraud and corruption or with illegality” 
(Merrill on Mandamus, sec. 68; State vs. Tinker, 48 N. .J. 
Law, 87). Or when it will work injustice (Merrill on Man¬ 
damus, secs. 71, 7*2, 73; Slate vs. Burbank, 22 La. An., 298). 
Xor will a technical compliance with the law, contrary to its 
spirit, be compelled (State vs. Phillips Co., 26 Kans., 419). 
“The right which it is sought to protect must be clearly es¬ 
tablished and the writ is never granted in doubtful cases” 
(High on Extraordinary Legal Bemedies, sec. 9, and cases 
cited). “The writ of mandamus is not a writ of right and 
j, will issue only in the exercise of the sound discretion of the 
court. It will not issue where no right is shown to exist, 
nor will it issue to perpetuate a fraud” (Garfield vs. U. S. 
ex rel. Turner, 31 App. D. C., 332). 
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If, in fact, Mary Rogers failed to return to the Cherokee 
Nation prior to February 11. 1867, neither she nor those 
claiming under her had any right to be placed upon the 
rolls (the said date being fixed by the Court of Claims as 
hereinbefore suggested). 

If she had no right, the inadvertent act of a Secretary of 
the Interior in approving a partial roll with her and their 
names thereon, did not create such a right; for the said Sec¬ 
retary had no lawful authority to enlarge or modify the 
terms of a statute. Were it otherwise, then the mere fact of 
enrollment, induced by fraud or by the deliberate, arbitrary, 
unlawful act of a Secretary who would approve a roll con¬ 
taining the name of a party whom he knew to be without 
status, would create such a right. The contention is impos¬ 


sible. 


This court is invited to order the performance of an act 
hvlhcli in 'llie first instance the Secretary of the ItltetiOT had 
"noTiglit 'to perfoTprr' or"fo‘ express it otherwise, to direct an 


act, the performance of which will perpetuate an erroneous 
judgment in derogation of the rights of the Cherokee Nation 
■which is no party to this action; a judgment induced by 
mistake in fact and possible only because, ‘‘through over¬ 
sight, ;; material evidence was withheld from the Secretary 
at the time he approved the partial roll; evidence which 
showed that neither the case of Marv Honors nor those of 
her descendants ever came within the statutory definition 
of status fixed either in the treaty of 1866 aforesaid, or in 
the act of April 26, 1906, supra . 

In conclusion: The Secretary, before the final completion 
of the rolls, March 4, 1907, discovered that relators had no 
title under the terms of the acts of Congress governing their 
status, and that hence he had no lawful authority to approve 
their enrollment November 16 ; 1904, induced, as he then 
was, by mistake in fact; he corrected that error, after due 
notice and hearing, recognized his lack of authority as afore¬ 
said, and did all that he could do in seeing that the law was 
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faithfully executed by erasing names wrongfully on the roll. 
In the words of this court (Garfield vs. Turner, supra ): 

“In the case at bar, whatever authority or lack of authority 
there may have been for the Secretary of the Interior to act 
in the premises, he acted; and the enrollment was canceled. 
If. as contended bv counsel, he had lost control of the rolls 
when the cancellation took place, he had no lawful authority 
to cancel the names from the rolls. For the same reason, 
he would have no higher authority to reinstate the names, 
lienee, the writ here sought is to compel the performance 
of an unlawful act. On the other hand, if it be conceded 
that the Secretary had not lost control of the rolls at the time 
the cancellation took place, it must be held that he was act¬ 
ing in the lawful exercise of his discretion, and the writ can¬ 
not issue to control his action in the premises.” 

Respectfully submitted, 

George W. Woodruff, 
Assistant Attorney General. 
Daniel W. Baker, 

United States Attorney. 

C. Edward Wrigiit, 

Assistant Attorney, Interior Department. 

F. W. Clements, 

First Assistant Attorney, Interior Department. 
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BRIEF ON BEHALF OF APPELLEES. 

This is an appeal by the Secretary of the Interior from 
an order entered by the Supreme Court of the District of 
Columbia directing that a writ of mandamus issue com¬ 
manding the Secretary of the Interior to restore the pe¬ 
titioners to the rolls of citizenship in the Cherokee Nation 
as freedmen members thereof, the Secretary of the In¬ 
terior originally having placed the names of these persons 
on the final rolls of citizenship on Nov. 16, 1904 (Trans. 
Rec. p. 7) and, after allotment certificates had been issued 
to these parties (Rec. p. 15), and they were entitled to 
patents, haying ordered their jgm ^s . stricken from, the 

the actual cancellations 
:ing v 'pla'ce according to the answer (Rec. 

. 1 7T after the rolls were closed by operation of law. 

Statement of the Case. 



The appellees are descendants of former slaves of the 
Cherokees (Rec. 2 and 19), and either they or their an¬ 
cestors have been living on land in the Cherokee Nation 

\ * 
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since civil war times, the Cherokee national constitution 
giving freedmen equal rights with blood Cherokees in the 
tribal lands and funds but dispossessing of both civil and. 
property rights any Cherokee, blood, white or negro, who 

I. ■■■ - »—»<muarn junj.T.T307i~‘Tyy 

shouldrq mqye from^p.eX^aer.okee Nation with his effects. 
The appellees, except two new-borns wno^wifl be referred 
to separately, when tribal enrolment and allotment in sev¬ 
eralty of the Cherokee communal estate among the en¬ 
rolled tribal citizens was provided for by agreement be¬ 
tween the United States and the Cherokee Nation ap¬ 
plied for enrolment as freedmen citizens of the Cherokee 
Nation. Testi mony.was .take.n^imtheir- pase and the Com- 

E >sion to the Five Civilized Tribes decided (Rec. p. 7) 
Vffity were entitled to enrolment, which decision was 
rftfed, without any protest jDr objection there^gainst 
T 5 n“tM^parF of ‘The w Cberokee ..=Natioa_^TFe T appellees' 
nSnes are conceded to be on the Kern-CliftorTCllerol^e 
freedmen roll (Rec. p. 20). In accordance with that de- 
cision a final roll as provided for in section 29 of the 
agreement between the United States and the Cherokee 
Nation of July 1, 1902 (32 Stat., 641), of Cherokee 
freedmen was prepared, including the names of petition¬ 
ers (except the two new-borns), and on November. 16, 
1904, was duly and regularly approved by the_Acting 
Secretary of the Interior (Rec. p. 7). 

reference to tribal enrol¬ 
ments of the several agreements with the Cherokee Na¬ 
tion and the Acts of Congress relative thereto have been 
before the court heretofore in the Allison cases (jo^^-pp. 

A s t he^ in stant case brings forward the 
question of the lawful a'utliontUfi TTliF^ ecfetarv of the 




v.fuj au lKonKr^TKe^ ecretarv of the 
or cancel names from final rolls once 


regularly approved, counsel, however, in the statement of 
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the case here submit the main features of the two principal 
acts dealing with final rolls. By the act approved June 
2.8, 1898 (30 Stat. L., 495), entitled “An Act for the 
Protection of the People of the Indian Territory, and for 
other purposes,” it was provided: 

Sec. 11. That whenjdie roll of ,citizenship of 
any one o f saiflJnations . 9 %. tab^sjy^ybjcompleted 
as provided bv law, and the survey of tne lands of 
saia nation or tribe is also completed, the Dawes 
Commission shall proceed to allot the exclusive 
use and occupancy of the surface of all the lands 
of said nation or tribe susceptible of allotment 
among the citizens thereof, as^sfiown by said,roll, 
giving to each, so mraTpossible, his fair and equal 
share thereof; but all oil, coal, asphalt and mineral 
deposits in the lands of any tribe are reserved to 
such tribe, * * * and all town sites shall also 

be reserved to the several tribes, and shall be set 
apart by the Commission heretofore mentioned as 
incapable of allotment * * *. When such al¬ 

lotment of the lands of any tribe has been by them 
completed, said Commission shall make full report 
thereof to the Secretary of the Interior for his 
approval. Provided, That nothing herein con¬ 
tained shall in any way affect any vested legal 
rights which may have been heretofore granted by 
Act of Congress, nor be so construed as to confer 
any additional rights upon any parties claiming 
under any such Act of Congress. * * * Pro¬ 

vided further, That the lands allotted shall be non- 
transferable until after full title is acquired and 
shall be liable for no obligations contracted prior 
thereto by the allottee, and shall be non-taxable 
while so held. 

Section 12 provided the allottee should be entitled to 
possession after the Secretary confirmed all tribal allot¬ 
ments of any tribe. 


v 
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The provisions of this Act were repealed in large part 
by agreements with the several Indian nations that became 
law on or about July i, 1902. The distinguishing charac¬ 


teristic of each and every of these TatCT^greemehts was 
Enrolment in ^ffiaTlihaTlffibrbi^ed'' lists or' rolls"' and ’ Irhr 
#«imiate distribution of allotments of lands to the enrolled 


instead of awaiting the indefinite completion of all rolls 
* aniTaff ^ . 

'By file Cherokee agreement approved July 1, 1902 (32 
Stat, 716), it was provided: . 


Sec. 2 Q. For the purpose of .the en- 

rohme^oFTlieT^herokee citizenT ana tnea llot^nT 
^S ga faBffs*as h erein provided, the "saicT cSSESnsaon 
^"SSairrirom time to time, and as soon as practicable 
forward to the Secretary of the Interior lists upon 
which 9* thpse persons 

to be. entitled to.eiirol- 


part and parcel of the final roll oicmzens of the 

■\tffistribtJti0ir'of*otheT tribal property shall be made. 
When there shall have been submitted to and ap¬ 
proved by the Secretary of the Interior lists em¬ 
bracing the names of all those lawfully entitled to 
enrollment, the roll shall be deemed complete. The 
roll so prepared shall be made in quadruplicate, 
one to be deposited with the Secretary of the In¬ 
terior, one with the Commissioner of Indian Af¬ 
fairs, one with the principal chief of the Cherokee 
Nation, and one to remain with the Commission 
to the Five Civilized Tribes. 


By section 72 of the Act of 1902 so much of section 11 
of the Act of 1898 as reserved oil, coal and mineral de¬ 
posits to the tribe was repealed and the individual Chero- 


y 
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kee citizens upon selection of their allotments were given 
the right to lease the same in personal right, subject to 
approval of the lease, if a mineral lease, by the Secretary 
of the Interior, and also subject to such approval if any 
other lease was for a - long term. Subsequent acts re¬ 
pealed the unexecuted town site provisions of the Acts 
of 1898 and 1902, and gave to individual allottees (not 
patentees) the right of platting and disposing of town 
sites or additions thereto (30 App. D. C., 165). 

By section 21 of the Cherokee agreement of 1902 it 
was provided: “Allotment certificates issued by the 
Dawes Commission shall , be conclusive eymeiice of^hJ.. 
mhtof an allottee to the,txa,Qt of lapddescribed therein, 
and it was made the duty of the Indian Agent on demand 
to place the allottee in peaceable possession of his allot¬ 
ment and to remove by force and free from control by 
any court any objectionable persons. By section 69 a 
limitation of nine months was placed on the right of any 
citizen to contest the selection of an allotment made by 
any other citizen and patent it was provided should issue 
as soon as practicable after allotment. The word select 
was defined by section 6 to mean the formal application 
to the Commission for a particular tract of land. By 
o p, provis ion was made that heirs of any person 
dying should inherit 

pears upon the roll prepared as herein provided.” 

By section 31 it was provided: “No person whose 
name does not appear upon the roll prepared as herein 
provided shall be entitled to in any manner participate in 
the distribution of the common property of the Cherokee 
tribe, and those whose names appear thereon shall partici¬ 
pate in the manner set forth in this act,” with an addi¬ 
tional proviso that “no allotment of land or other tribal 
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property shall be made to any person, or to the heirs of 
any person, whose name is on said roll, and who died 
prior to Sept, i, 1902. The right of such person to any 
interest in the lands or other tribal property shall be 
deemed to have become extinguished and to have passed 
to the tribe in general upon his death before said date.” 

Provision was made for removal of restrictions with 
the approval of the Secretary of the Interior and restric¬ 
tions on freedmen were removed with little ceremony or 
question by the Secretary. 

The only special provision as to enrolment of Cherokee 
freedmen enacted prior to enrolment and allotment of ap¬ 
pellees is contained in the Act of 1898, section 21, and is 
as follows: 

“It (the Day/es Commission) shall make a roll 
/ of Cherokee freedmen in strict compliance with 
* the decree of the Court of Claims rendered the 
.third day of February, 1896.” 

Under these several provisions of the statutes appellees 
(except the two new-borns) made application for enrol¬ 
ment as freedmen citizens of the Cherokee Nation and as 
the petition avers (p. 7), “after a.full and careful inquiry 
into the rights of petitioners and of the record m the 
, i jcase, the names of petitioners were, prior to. Noy. 10, 

jf 11904, duly and regularly ordered placed o.n thejmal roll 

\ A I of freedmen citizens of the Cherokee Nation,” and on 

‘i J 1 ^ ¥ 

I \ | Nov. 16, 1904, a final roll containing their "names was 
’ \ y approved by the Acting Secretary of the Interior, £nd 
V^-t-hereafter allotment certhiSates *peti- 

I \tioners for the particular tracts of land selec^d ;i! .by them. 
£ The rules and regulations prescribed by the Secretary 
of the Interior provided for notice of each step of pro¬ 
cedure incident to enrolment from the Dawes Commis- 
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sion to the Commissioner of Indian Affairs and thence 
to the Secretary of the Interior, with opportriru^ for 
hearing, review and rehearing by^^e^appGSnt "or me \\< 
Cherokee Nation within a stated number oi days before \| 
approygLpJ, jtfie final rolls. No rule or regulation or^Jj 
^IT, statute existed as to opening up any enrolment after ap- // 

.. / f 

The petitioners continued on the final rolls until March * 

4, 1907, and on all except perhaps one of these rolls until 
after March 4, 1907 (Rec. p. 17). The first step having 
in contemplation the possible cancellation of enrolment 
of petitioners was taken June 30, 1905, when in denying 
the application of one James Rogers for enrolment as a 
Cherokee freedrrian the statement was made that some of 






those already on the rolls derived their rights through the 
same slave ancestor as James Rogers and an order was 
made to reopen, rehear and readjudicate such cases. Un¬ 
der this readjudication it was held the former decision 
was erroneous and that Mary Robbins, the slave ancestor, 
could confer no rights as Cherokee citizens on her de¬ 
scendants because, although she had been a Cherokee slave 
at the commencement of the War of the Rebellion, she, 
‘‘during the progress of said rebellion, left the Cherokee 
Nation and did not return thereto and establish an actual, 
personal bona fide residence in the Cherokee Nation with¬ 
in the time specified in the decree of the Court of Claims 
rendered February 3, 1896, in the case of Moses Whit¬ 
mire, Trustee, etc., vs. The Cherokee Nation et al., as 
provided by paragraph 2 of section 3 of the Act of Con¬ 
gress approved April 26, 1906 (34 Stat., 137), for the 
return of freedmen to said nation” (Rec. ,p. 16). 

The averment of the petition was that their ancestor 
had been long recognized as a citizen of the Cherokee Na- 
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tion and that said ancestors as matter of fact did return 
and were within the Cherokee Nation on and prior to 
i February n, 1867, but that as matter of law as their 
I ancestors were admittedly Cherokee slaves when the re- 
Hieffion broke out, they werenrt required.touteUStWied 
| byT^WSry^fC 1867, as the time jimitatigp^appli^d only 
.. To**Tf£e 1 E^^ to former slaves. The answer 

' ‘ ^ ' * * 4 ,> ‘vV l v. iA ^ ^ 9 

averred that appellees are not ‘recogriized citizens. 

The treaty of August 11, 1867, between the United 
States and the Cherokees, made in consequence of the 
fact that the rebellion had resulted in the abrogation of 
all treaties between the Union and the Cherokees, had 
required the Cherokees to admit their former slaves to 
equal property rights with blood Cherokees. By Article 
IX of this treaty (Rec. p. 3) the Cherokees, after cove¬ 
nanting slavery never again shall exist, ^j^th^r^ agree 
that all freedmen who have been liberated by voluntary 
‘ act of tlieir formey owners or by law, as well as all fy&e 
colored persons who were ’ m ^"counfiy at the copi- 
mencement of the rebellion, and are now residents therein, 

ants, shall have all the rights of native Cherokees.” 

-'names'' was made on 
JU " l<IT1 fhp* s had 


\*^^ J ^ T ffie*£rwiSrm3Sler evidencesRdtve 4 - 4 hd^,aucestors had 

within this six months’ period and on the 
|w^ theory that this six months period applied not only to free 


^^fetefniediate the enrolment in 1904 and the allotment 
of petitioners and the cancellation or attempted cancella- 
| tion in 1907 of their enrolments and allotments Congress, 
! by Act approved April 26, 1906, passed “An act to pro- 
I vide for the final disposition of the affairs of the Five 
j Civilized Tribes in the Indian Territory, and for other 
; purposes,” section 3 of which provided as follows: 
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“The roll of Cherokee freedmen shall include 
only such persons of African descent, either free 
colored or the slaves of Cherokee citizens and their 
descendants, who were actual, personal, bona fide 
residents of the Cherokee Nation August n, 1866, 
or who actually returned and established such resi¬ 
dence in the Cherokee Nation on or before Feb¬ 
ruary 11, 1867; but this provision shall not -'re- 
vent the enrolment of anv person who ha s hereto ¬ 
fore m ade application to the Commission to the 
Five Civilized Tribes or its successor and~Kas been 


adjudgecTentitled to enrolment by theZSecretary of 11 



the Interior 



The petitioners, William J. Lowe and James H. Lowe 
(Rec. p. 15), are what are known as “new-born” chil¬ 
dren of petitioner Lillie Lowe, and apply for writ of 
mandamus on the ground that the Act of Congress ap¬ 
proved April 26, 1906, directs the enrolment of all new¬ 
born children of persons on the Cherokee rolls, and that 
while their names are not on the approved rolls it is 
admitted they are children of Lillie Lowe, and the only 
reason their names were not placed on the rolls is because 
of the alleged unlawful decision to cancel the enrolment 
of their mother. 

Respondent claims the right to cancel enrolments and 
by his answer (p. 17) alleges the action of his predecessor 
in reopening and readjudicating the cases of appellees, 
“was in accordance with his long established and well rec¬ 
ognized practice,” his predecessor between July 1, 1902, 
and March 4, 1907, “having struck several hundred names 
from said approved rolls during that time because they 
had been found to have been unlawfully or improperly 
enrolled.” 












ARGUMENT. 


Counsel for appellees respectfully urge the court to 
affirm, the decision of the court below on each and all of 
three independent grounds. 

1. Because the Secretary of the Interior was without 
lawful power or authority to cancel a name after the 
same was once on a final, approved roll, and especially 
after an allotment certificate had been issued, neither stat- 
ute, rule or regul ati on giving such power. 

2 . Because as matter of right the appellees are entitled 
to enrolment under the provisions of the Cherokee treaty 
of 1866, appellant conceding their ancestors were Chero¬ 
kee slaves at the commencement of the War of the Re¬ 
bellion and the true construction of said treaty being that 
the six months time limitation therein applies only to 
free negroes and their descendants. 

3. Because section 3 of the Act of April 26, 1906, ex¬ 
pressly provided the requirement as to actual, personal, 
bona fide residence should not apply to cases already de¬ 
cided and the cancellation of appellees’ names was in plain 

^regard of such act. 

THE ACT OF 1902 GAVE THE SECRETARY 
AUTHORITY TO APPROVE ROLLS AND MADE 
THOSE ROLLS FINAL. THEREUPON THE EN¬ 
ROLLED ACQUIRED ABSOLUTE PROPERTY 
RIGHTS. THIS ACT EVIDENCES A CHANGE 
OF POLICY FROM THE ACT OF 1898 AND ES¬ 
TABLISHES THAT THE PURPOSE WAS TO 
CONCLUDE ENROLMENTS AND ALLOTMENTS 
PRO TANTO. NEITHER EXPRESSLY OR BY 
IMPLICATION DO THE STATUTES CONFER 
POWER OF CANCELLATION ON THE SECRE¬ 
TARY. 
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In passing upon , the Goldsby case decided by this court 
in 30 App. D. C., 177, the Supreme Court of the United 
States said: 

“In our view this case resolves itself into a ques¬ 
tion of the power of the Secretary of the Interior 
in the premises, as conferred by the Acts of Con¬ 
gress. We appreciate fully the purpose of Con¬ 
gress in numerous acts of legislation to confer 
authority upon the Secretary of the Interior to 
administer upon the Indian lands, and previous 
decisions of this court have shown its refusal to 
sanction a judgment interfering with the Secretary 
where he acts within the powers conferred by law. 
But, as has been affirmed by this court in former 
decisions, there is no place in our constitutional 
system for the exercise of arbitrary power, and if 
the Secretary has exceeded the authority conferred 
upon him by law, then there is power in the courts 
to restore the status of the parties aggrieved by 
such unwarranted action.” 

In an earlier part of the opinion the court had held that 
enrolment conferred property rights, saying, after notic¬ 
ing a contention by the government, that the case was 
similar to cases under the general land laws wherein by 
express statutes amendatory of earlier statutes the Inte¬ 
rior Department has control over public land entries until 
patent actually has passed, which originally was not the 
case: 


“But the question presented for adjudication 
here does not involve the control of any matter 
committed to the Land Department for investiga¬ 
tion and determination. The contention of the 
relator is, that as the Secretary had exercised the 
authority conferred upon him and placed his name 
upon the rolls, and the same had been certified to 
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the Commission, and he had received an allotment 
certificate, and was in possession of the lands, the 
action of the Secretary in striking him from the 
roll was wholly unwarranted and not within the 
authority and control over public land titles given 
to the Interior Department. 

“By the conceded action of the Secretary prior 
to the striking of Goldsby’s name from the rolls 
he had not only become entitled to participate in 
the distribution of the funds of the nation, but by 
the express terms of section 23 of the Act of July 
i, 1902 (32 Stat., 641), it was provided that the 
certificate should be conclusive evidence of the 
right of the allottee to the tract of land described 
therein. We have therefore under consideration 
in this case the right to control by judicial action 
an alleged unauthorized act of the Secretary of 
the Interior for which he was given no authority 
under any Act of Congress.” 

Counsel for appellees desire parenthetically to note to 
the Court’s attention that the foregoing in effect is a 
reversal of the following statement in the opinion of this 
court in the Goldsby case: “It is quite true that indi¬ 
vidual members of the Indian tribes had no vested rights 
in the lands by virtue of enrolment only.” While this 
Court’s conclusion in the Goldsby case was affirmed, coun¬ 
sel in their brief called to the attention of the Supreme 
Court the error of the court below in holding that enrol¬ 
ment only did not confer a vested right, for the same was 
directly in conflict with the express terms of each Indian 
agreement, which made a share in lands and funds follow 
per consequence upon enrolment (sec. 31, Cherokee 
Agreement of 1902). 

In that case the court affirmed the order granting man¬ 
damus and we think a careful perusal of that opinion will 
show it really is decisive of the instant case. But, as the 


IB 


court may be claimed by appellant to have grounded its 
conclusion on the narrower ground that Goldsby was 
deprived of valuable rights without notice, counsel for 
appellee will resubmit the salient features of previous ar¬ 
guments addressed to the absolute want of power or au¬ 
thority in the Secretary to cancel an enrolment (unless 
it be in mere clerical cases of duplication or where names 
of the dead were placed on the rolls and no injury could 
result from cancellation) once finally approved. 


The entire jurisdiction of 


L.of the Interior 


with referen^to' ffie Cherokee rolls is statutory. He had 
no powers with reference to those rolls except the powers 
either expressly conferred or arising by necessary impli¬ 
cation from the granted powers: The statutes created him 
a special tribunal of limited jurisdiction for the purpose of 
approving final rolls of persons he should find entitled 
to be placed on the rolls of the Five Civilized Tribes. 
Special tribunals of limited jurisdiction, it is hornbook 
law, are strictly limited in their powers by the terms of 
their statutory creation and must find their authority in 
the statutes. 


“Executive officers derive their powers from the 
statutes. Not only must an officer have jurisdic¬ 
tion of the subject-matter, but he must also keep 
within the limits of the power conferred on him* 
by statute.” 

U. S. vs. McDaniel, 7 Peters, 1-14; 

U. S. vs. Thurber, 28 Fed. Rep., 56. 

Where an executive officer or a tribunal of limited 
jurisdiction, however, has jurisdiction for any purpose 
conferred upon it the conclusions it reaches and the judg¬ 
ments it forms are as unimpeachable as the judgments or 
decrees of a court of record. The Secretary of the In- 
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terior having been invested by statute with express au¬ 
thority to approve the rolls, that approval, whether right 
or wrong, cannot remain and is not open for judicial 
review. 

Steel vs. St. L. Smelting Co., 106 U. S., 228; 

Johnson vs. Towsley, 13 Wall., 83. 




It equally was not open for review within the depart¬ 
ment by the Secretary of the Interior. JChe statute in 
express terms declared the rolls of citizenship as fast as 


approved Dy him should be final. This is settled by au- 

^ "'3Turie '^i is, 1858, as to preemption 

contests provided: 


“That appeals from the decision of the district 
officers, in cases of contest between different set¬ 
tlers for the right of preemption, shall hereafter 
be decided by the Commissioner of the General 
Land Office, whose decision shall be final, unless 
appeal thereupon be taken to the Secretary of the 
Interior.” 


This language came up for consideration in Johnson vs. 
Towsley, supra , and the Supreme Court held: 


“The word final meant that with the single ex¬ 
ception of an appeal to the Secretary of the Inte¬ 
rior his (the Commissioner’s) decision should 
preclude further inquiry in that department.” 


Appellant has heretofore contended and apparently 
so contends in his answer that as the rolls were not to be 
completed until March 4, 1907, and that as he is vest^Lr 
*' with sup^ryisqry... enrolments and allotm^gts^- 

in the Five Civilized Tribes he therefore had authority op.. 

" " • ••• .•V 
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or prior to March 4, 1907, to reverse, revise and change 


anjrgf 


rments made 


JiTflESns mistaken 


^ToTOngdus. This assumption proceeds, however, upon 
the theory the Secretary has the power which he himself 
deems necessary to have to the perfect administration of 
his office and that courts of justice are not open to avert 
fraud on or mistakes of the Interior Department, and 
ignores the fact the functions of the Secretary are a 
creature of statute and that in pursuit of its higher and 
paramount policy as expressed in the Act of March 3, 

1893 (27 Stat., 645), creating the Dawes Commission of 
“extinguishment of the national or tribal title * * * 

to enable the ultimate creation of a State or States of the 
Union which shall embrace the lands within said Indian 
Territory.” Congress had by Act of 1902 made the ap¬ 
proval of partial lists final in order that allotments might 
be made at once and individual tenures come at once into 
being. The power to enroll and allot did not carry with it j 
an implied or correlative power to cancel and annul. In / 
Cosgrove vs. Harper, 33 Oregon, 252, the court con- 
sidered the power of the Secretary to cancel a lease he had f 
once approved but which lease subsequent developments 
showed had been procured of the Indian lessor by fraud 
and duress. The Supreme Court of Oregon found that 
the statutes did not directly or indirectly “authorize the 
Secretary of the Interior or any other special tribunal to 
cancel or annul a lease made by an Indian allottee after 
the same has been approved by him.” As to the conten¬ 
tion that the Indian was a ward of the Government, that 
the Secretary of the Interior was specially charged with 
the administration of Indian affairs and that the power 
claimed was necessary to the protection of these wards of 
the nation, the Court said: 






“But a sufficient answer to this contention is 
that no such power has been conferred upon him, 
and that the courts of the country are constituted 
for the purpose of administering appropriate relief 
in such cases. And the assumption of a power not 
conferred by law finds no justification in the fact 
that a mischief may be thereby suppressed, or a 
particular right maintained. If, in the adminis¬ 
tration of Indian affairs, such a power ought to 
have been vested in the Secretary of the Interior 
over contracts of leasing made by the allottees, 
Congress alone could have conferred it. But, no 
such power having been conferred, its existence 
must be denied.” 

An examination of the statutes and especially compari¬ 
son of the Act of 1898, with the Cherokee agreement of 
1902, and the later Acts Of Congress, and what could be 
done under these several acts, counsel submit will show 
clearly that even if there were not authority to the con¬ 
trary, reason would compel a conclusion from the reading 
and comparison of the statutes themselves that there was 
not only no implied power in the Secretary to cancel an 
enrolment once duly approved but that such power was 
impliedly and indeed almost expressly withdrawn from 
him. 

“The enactment of provisions inconsistent with those 
previously existing manifest a clear intent to abolish the 
old law.” 

Henderson’s Tobacco, 11 Wall., 657; 

U. S. vs. Tynen, 11 Wall., 92. 

“Statutory provisions must be construed in the light of 
all that can be done under them.” 

Beavers vs. Henkle, 194 U. S., 73. 
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Section n of the Act of 1898 withheld allotment of the 
land until the citizenship rolls were completed and pro¬ 
vided that the allotments should be non-transferable un¬ 
til full title was acquired and reserved mineral wealth and 
town sites to the tribe, and section 12 held up individual 
allotments until the allotments of all the tribe were made 
and confirmed. 

Under this act communal holdings, which were the 
great barrier to the great primary policy expressed by 
Congress in 1893 creation of a state and the fitting 

of the people and the country for statehood, would con¬ 
tinue until the indefinite completion of the rolls of a 
whole tribe and advancement of civilization was blocked. 
In 1902 the United States approved agreements with the 
several tribes. Each agreement provided that partial lists 
should be made up and approved of tribal members, that 
the enrolled should have the right of immediate selection 
of a tract of land, should get an individual allotment 
within nine months thereafter, except where his particular 
tract was contested by another member, enrolment and 
allotment were made inseparable, provision was made for 
speedy issuance of patents, the individual was given the 
mineral rights and the privilege of platting lands for 
town sites by later acts and in some of the tribes pro¬ 
vision was made that special tribal funds should be 
divided, each person enrolled getting a stated amount. 
The right to lease for oil, gas, grazing, stone and other 
purposes was given each person as soon as enrolled and he 
had selected his allotment, subject to approval of the terms 
of the lease by the Secretary of the Interior. In many 
instances his restrictions were removed by the Secretary 
of the Interior, and thousands of allotments have been 
sold with the Secretary's approval after allotment. Town 
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sites have been platted and town lots sold by the allottee, 
under authority of the Secretary of the Interior. Oil 
leases have been operated. Allotment certificates have 
been issued as “conclusive evidence” of the right of the 
allottee to a particular tract. In other cases patents have 
issued to parties who subsequently, and either on the last 
or near the last day before the rolls closed, have been 
thrown off the rolls and attempts made to cancel their 
names. 


It is conceded there is no express authority to cancel an 
enrolment. It is claimed now, however, that the author-' 
^ " ity is inherent in the Secretary and that such authority 
must exist since it is necessary to present fraud or mis¬ 
take. The existence of power in the Secrqt^y^ni^Sil.be 
claimefflunter^ 

final until tne last, but how can it :be claimed under ±he 
- Act of IQ02, where each list became a final list when 
approved. Did Congress intend a Pandora box of hti- 
gatioii? That nothing should be settled? That with 
each change of mind by the Secretary or his subordinates 
that vested rights should be divested—perhaps only to be 
revested with another change of mind. A court of rec¬ 
ord’s power to vacate judgments is very strictly limited. 
Some later case or new facts may cause it to know some 
former judgment or decree was erroneous, but it cannot 
revise it. Indeed so far does this go that no matter how 
erroneous the decree, it will, if it affect title to other than 
negotiable instruments or articles of ordinary commerce, 
be res judicata and create a Us pendens binding on a pur¬ 
chaser of the res involved even though he knew or even 
could not have known of the litigation which determined 
title to the land, stock or other valuable thing he pur¬ 
chased pending litigation (Mellen vs. Moline Malleable 
Ironworks, 131 U. S., 352). 
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Cancellation of enrolment means, if it means anything, 
forfeiture of acquired rights (Goldsby Supreme Court 
opinion, supra). The Secretary has no judicial power 
of forfeiture (Richardville vs. Troop, 28 Fed., 53). Is 
it consistent with common honesty and our judicial sys¬ 
tem that the Secretary of the Interior might approve an 
oil lease, pay royalties to the lessee and permit^the lessor 
to take thousands of barrels of oil from the land and then 
simply on a claim of inherent power and without resort to 
any court cancel the allottees enrolment? Can such a 
power of revision be consistent with laws, rules and regu¬ 
lations that permitted town lots to be sold, the land to be 
passed to innocent purchasers and the proceeds pocketed 
by an allottee whose right to enrolment was as yet only 
tentative ? 


The case is far removed, as intimated in the Goldsby 
decision by the Supreme Court, from the general land 
system, and even there, until Congress exorqssJy a .i^iai^ed*-^ 

u _*__ ,-r A 




-Sf5i Lytle Arkansas. 

S., 102, and Noble vs. Logging Co., « 
iatuT 1 ^, 105, it has been held that in the absence of 


statutory authority the Secretary could not vacate a list 
of lands that had been certified or a profile map that had 
been approved, even though fraud had been perpetrated. 
Appellees, it is admitted, hold allotment certificates. They 
confer a title practically the same as conveyed by patent, 
Wallace vs. Adams, 143 Fed., 716. 

Appellant in his brief asserts a right to cancel on the 


ground that later evidence shows he had not all the facts 


before him when he originally enrolled appellees and that 


enrolment was the result of a mistake akin legally to 
fraud. But as nojile^toa^made appellees suppressed 
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any record, or that there was any error in fact other than 

developed all the evidence it is not seen how, if the evi- 
dence really warranted the action taken, which we deny, 

this Hn^^F^^en ; ees."""'The courts cannot inquire into 

- . . . - .. . 




the mo^e oT pYOCesses by which the Secretary originally 
exercised the discretion lawfully committed to him of ap- 
proving the rolls. It is 

' / cretion to exercise and exercised it. It is limited to cases 
fg where he has exergised^and, by.fne exercise, exhausted 


“When a decision has been made by the Secretary of 
the Interior courts will not entertain an inquiry as to the 
extent of his investigation and knowledge of the points 
decided, or as to the methods by which he reached his 
determination,” 

De Cambra vs. Rogers, 189 U. S., 121.. 


Again it is asserted by appellant that he had power to 
cancel appellees’ enrolment because, as stated in the ans¬ 
wer, such action “was in accordance with his long estab¬ 
lished and well recognized practice” * * * his 

predecessor having struck several hundred names from 
the approved rolls between 1902 and March 4, 1907, be¬ 
cause they had been found to have been unlawfully or im¬ 
properly enrolled. 


No practice of the Secretary could change the law or 
oSmer on him an authority the statute withheld. Least 

^ . ..♦ *V‘. M *^ .r,J* • f .. n ^ ^ 

of all could Congress even tacitly be neiaH:o have ac¬ 
quiesced in the practice without knowledge. Counsel be¬ 
lieve they are accurate in saying the first names were 
stricken off some time in 1904. The only information, 
as counsel for appellees in their brief to the Supreme 
Court in the Goldsby case showed, Congress possibly 
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could have had of such a practice appears in the annual 
report of the Department of the Interior for 1905, Part 
I, Indian Affairs, page 609, where it is said: 

“From the approved roll of the citizens by blood 
of the Choctaw and Chickasaw Nations the names 
of 1,101 persons have been canceled owing to du¬ 
plicate enrolments, or the fact that such citizens 
died prior to September 25, 1902, and the names 
of 170 persons have been canceled from the sched¬ 
ules of the Choctaw and Chickasaw freedmen for 
the same reasons, leaving as the actual number of 
persons entitled to allotment 34,367.” 


And in the annual report for 1906, Indian Affairs, page 
621 this appears: 

“In spite of the pains taken by the Commission 
to make the final rolls accurate from the start, a 
number of names were placed thereon which 
should have been omitted, because the persons died 
prior to September 25, 1902, and were not entitled 
to enrolment. These frauds did not develop to 
any great extent until the work of allotment was 
commenced. Then it was discovered that the 
names of many Choctaws and Chickasaws who 
died prior to September 25, 1902, were included 
in the final roll.” 

Striking out a duplication of names obviously involved 
deprivation of no property rights, dead persons could 
make no protests and both the Choctaw-Chickasaw and 
Cherokee agreements had specific provisions declaring 
that “no allotment of land or other tribal property shall be 
made to any person, or to the heirs of any person, whose 
name is on the said rolls and who died prior to the date” 
(in the Cherokee Nation September 1, 1902), and that 
such allotments should revert to the tribe as a whole. 


AVAILABLE 

bound volume 
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The reports to Congress therefore did not direct atten¬ 
tion to the fact that live persons were being deprived of 
rights and that forfeitures were being attempted by the 
Secretary, and the relatively few who suffered before 
March 4, 1907, were too ignorant, poor and helpless to 
protest against the almost omnipotent power wielded by 
the Secretary of the Interior in the old Indian Territory. 

THE CONCESSION APPELLEES ANCESTOR 
WAS A CHEROKEE SLAVE AT THE COM¬ 
MENCEMENT OF THE REBELLION SHOWS AP¬ 
PELLEES ENTITLED TO ENROLMENT AND 
CANCELLATION NOT ONLY WITHOUT JURIS¬ 
DICTION BUT WITHOUT MERIT OR JUSTICE. 
FORMER SLAVES WERE NOT BY TREATY RE¬ 
QUIRED TO RETURN WITHIN SIX MONTHS. 
THE ASSISTANT ATTORNEY GENERAL ORIGI¬ 
NALLY HELD PHYSICAL PRESENCE WITHIN 
SIX MONTHS NOT NECESSARY. EVEN HAD 
THIS RULING BEEN WRONG, WHICH IT IS 
NOT, ENROLMENT WOULD NOT HAVE BEEN 
A NULLITY AND BY STATUTE VESTED 
RIGHTS ACCRUED WITH ENROLMENT WHICH 
COULD NOT BE DIVESTED BY THE SECRE¬ 
TARY ASSUMING A POWER NOT CONFERRED 
BY STATUTE. APPELLANT CONFOUNDS JU¬ 
RISDICTION AND CORRECT JUDGMENTS. 


Counsel for appellant assumes that appellees originally 
were wrongfully enrolled, that under the Cherokee treaty 
of 1866 and the Cherokee agreement of 1902 and Acts 
of Congress, they were not entitled to enrolment and upon 
that predicates a conclusion their enrolment was ultra 
vires and null, and that the Secretary of the. Interior had 







authority to vacate the enrolment. The conclusion would 
not follow from the premise and the premise is not well 
founded. By an elision of parts of the treaty provisions 
counsel for appellant makes the treaty of 1866 read as 
though it had squarely provided former slaves must re¬ 
turn within six months. Such is not the true construc¬ 
tion of the treaty. The treaty makes a clear distinction 
between former slaves and free negroes, and only the 
latter class were required to return within six months. 
Under any other construction it is impossible to conjec¬ 
ture why the treaty is worded as it reads. No judicial 
determination to the contrary ever has been rendered 
though an assumption is made incorrectly that the Court 
of Claims had so decided upon some issue before it. 

The rights of Cherokee freedmen were fixed beyond 
impairment by Article 9 of the Cherokee treaty of August 
II, 1866 (14 Stat, 799), whose material part reads as 
follows: \ 

( “They further agree that all freedmen who have \ 
been liberated by voluntary act of their former \ 
owners or by law,las well as all free colored per- I 
sons who were imj||e country at the commence- 1 

ment of the rebellion,land are now residents there- / 

in, or who may refSSf within six months, amfiBeir I 
^SBlcendants, shall have all the rights of native / 
Cherokees.” r 

That the words “as well as” were used synonymously 
with “and” and were intended to create two classes of 
negroes, aside from the contemporaneous construction 
given to which we later shall come, is shown by Article 
4, which reads: “All the Cherokees and freed persons 
who were formerly slaves to ^ny,,Cherokee, and all free 
negroes not having been. such, slaves, who resided in the 

Cherokee Nation,” etc. 

_ . -• 
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Other provisions of the treaty contemplated the ex¬ 
clusion of intruders, that is unauthorized persons, from 
their territory. 

November 26, 1866, the Cherokees amended their con¬ 
stitution so as to admit negroes to citizenship as required 
by the treaty and carefully preserved the treaty distinc¬ 
tion between the two classes of negroes. 

Article III of the Cherokee constitution (Compiled 
Laws of the Cherokee Nation) was made to read as fol¬ 
lows: 



“Sec. 5. * * * All native-born Cherokees, 

all Indians, and whites legally members of the Na¬ 
tion by adoption, and all freedmen who have been 
liberated by voluntary act of their former owners 
or bv law, as we lLas free colored persons who 
were m the countnr at the commencement of .the 


•VeBeffiOh, or wl 

T&66, and their descendants, who reside 
within the limits of the Cherokee Nation shall be 
taken, and deemed to be, citizens of the Cherokee 
Nation.” 


Incidentally it may be remarked here and will be shown 
later citizenship meant property rights. 

The other four Civilized Tribes each made treaties with 
the United States and each provided for property rights 
for the former slaves. 


The language used... 
quIftitfy'tareWTy rej^^afc^ inexpli- ^ 

/ / cable on any ground save an intent to distinguish between 

< _, TL ^ r* 1_1_ 


f "former slaves and fdffrier free negroes. 

f f slaves save negroes, as is matter of history which 

/ 
v 

•f 


Cherokees 


the court will judicially notice, and not all of them had 
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slaves, while in the Nation there were free negroes at the 
outbreak of the war. Some their masters liberated and 
others the Cherokees by law manumitted in 1863. It is 
a principle of statutory construction that effect shall be 
given if possible to every word used by a legislature, that 
no word or phrase shall be presumed to be used needlessly 
if another clear and sensible meaning can be deduced and 
that attention shall be paid ordinarily to the collocation 
of words and to punctuation. Violence would have to 

be done each of these principles of statutory construction^ 

. r r . f _ ..^ 

to holcf' fhal no distinction was made between former 


slaves and free negroes. 






"TKeTBsloiy of^ftfe^times accords with the construction 


and interpretation the words as arranged would suggest 
naturally. 

The Cherokees sided with the Confederacy, and in 1861 
made a secret treaty with the South, to whom they lent 
much aid and many soldiers and whose cause they sought 
to have other Indians espouse, while making some pre¬ 
tense of neutrality and some sympathy for the North. 
Towards the close of the war their duplicity and the se¬ 
cret treaty were discovered. The negroes, as far as was 
possible, naturally had aided the North. The result of 
discovery of the Cherokee double dealing was that the 
United States was incensed at the Cherokees to a greater 
extent than toward those Indians living further South and 
who had sided with the South as with neighbors. The 
United States treated the southwestern Indians as having 
abrogated their treaties by aiding the rebellion, and in 
1865 sent a commission to negotiate new treaties with the 
Indians on less liberal lines. 

The Annual Report of the Commissioner of Indian Af¬ 
fairs for year 1865 (page 38), says: 


•• 
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“Of the Cherokees, all of the Nation at first 
joined the rebels, including all factions, of full and 
mixed blood. Regiments were raised by the order 
of the party in power, then and now the majority, 
called the Ross party, which regiments fought 
against the Union forces at Pea Ridge and on 
other occasions: All. seem to have agreed as to 
their course of action down to the fall of 1862, 
when a portion of the troops, under Col. Downing, 
second chief, and a majority of the Nation, aban¬ 
doned the rebel cause and came within our lines. 
About 6,500 of the more wealthy portion still con¬ 
tinued to co-operate with the South till the close 
of the war, and about 9,000, early and late, came 
back to their allegiance.” 

The proceedings of the Southern Indian Treaty Com¬ 
mission are set forth in the report of D. N. Cooley, presi¬ 
dent of the Southern Treaty Commission, incorporated in 
the report of the Commissioner of Indian Affairs for the 
year 1865, commencing at page 296. 

The report, after stating that the Commission on Sep¬ 
tember 8th, 1865, met the Indians of the Southwest in 
Council, included an address by the Commissioners to the 
Indians in which the statement was made that the Chero¬ 
kees, Seminoles, Creeks, Choctaws and Chickasaws and 
certain other Indians by entering into treaties with the 
Confederacy had forfeited and lost all their rights to an¬ 
nuities and lands, but that the President was willing to 
renew these relations upon certain conditions. 

These conditions were stated as follows (p. 298): 

Such treaties must contain substantially the following 
stipulations: 

1. Each tribe must enter into a treaty for permanent 
peace and amity with themselves, each nation and tribe,, 
and with the United States. 




2. Those settled hr the Indian Territory must bind 
themselves, when called upon by the Government, to aid 
in compelling the Indians of the plains to maintain peace¬ 
ful relations with each other, with the Indians in the Ter¬ 
ritory, and with the United States. 

3. The institution of slavery, which has existed among 
several of the tribes, must be forthwith abolished, and 
measures taken for the unconditional emancipation of all 




persons held in bondage, and for their incorporation into 
the tribes on an equal fooHng wifh” tne original members, 






STstSfSWf. 
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4. A stipulation in the treaties that slavery, or mvol 


untary servitude, shall never exist in the tribe or nation, 
except in punishment of crime. 

5. A portion of the lands hitherto owned and occupied 
by you must be set apart of the friendly tribes in Kansas 
and elsewhere, on such terms as may be agreed upon by 
the parties and approved by Government, or such as may 
be fixed by the Government. 

6. It is the policy of the Government, unless other ar¬ 
rangement be made, that all the nations and tribes in the 
Indian Territory be formed into one consolidated govern¬ 
ment after the plan proposed by the Senate of the United 
States, in a bill for organizing the Indian Territory. 

7. No white person, except officers, agents, and em¬ 
ployes of the Government, or of any internal improve¬ 
ment authorized by the Government, will be permitted 
to reside in the Territory, unless formally incorporated 
with some tribes, according to the usages of the band. 

The Cherokee Delegation responded denying that they, 
had been guilty of treason or had forfeited their rights, 
and in reply thereto the treaty commissioners responded, 
stating that they found that the Cherokee Nation had, 
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October 7, 1861, made a secret treaty with the so-called 
Confederate Government, and that the Principal Chief of 
the Cherokee Nation, then and now John Ross, had writ¬ 
ten, published and spoken in favor of this wicked alliance, 
for many months before the treaty was made, and that 
he further had endeavored to induce the Creek patriot, 
O-poth-le-yo-ho-la, to induce the Creek Nation to side 
with the Confederacy. The treaty commissioners said 
that the plea “not guilty” put in by the Cherokees, there¬ 
fore, would not lie, and that the facts claimed by the 
Cherokees, namely, that they had been forced into an 
alliance with the Confederacy, would only go in mitiga¬ 
tion, and that so long as John Ross was their Principal 
Chief the United States would hold the Cherokee not 
loyal. 

Later the Commission declined to recognize John Ross 
as Principal Chief of the Cherokees (p. 304). 

E. C. Boudinot, in behalf of the Southern Cherokees, 
said (p. 306) that they accepted the abolition of slavery 
as a fact accomplished, but submitted that it would neither 
be for the benefit of the emancipated negro, nor for the 
Indians to incorporate the former into the several tribes 
on an equal footing with the original members. That the 
emancipated negro must be suitably provided for was a 
natural sequence of his emancipation, but they asked fur¬ 
ther time to consider so delicate a matter. 

Later the Commission again reiterated its instructions. 

The loyal Choctaws through William S. and Robert B. 
Patton accepted (p. 320) the first six articles, but sug¬ 
gested that the seventh article should be modified to read: 

“No white person, except officers, agents, and 
employes of the Government, or of any internal 
improvement authorized by the Government of 
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the United States; also, no person of African de¬ 
scent except our former slaves, or free persons of 
color who are now, or have been, residents of the 
territory, will be permitted to reside in the terri¬ 
tory, unless formallv incorporated with some tribe, 
according to the usages of the band.” 

The Seminole Nation answered as follows: 

We fully and freely indorse all the propositions con¬ 
tained in your address, excepting that we respectfully sub¬ 
mit that Article III should be so changed as to admit 
only colored persons lately held in bondage by the Semi¬ 
nole people, and free persons of color residing in the 
Nation previous to the rebellion, to a residence among us, 
and adoption in the Seminole tribes, upon some plan to 
be agreed upon by us and approved by the Government. 
We are willing to provide for the colored people of our 
own nation, but do not desire our lands to become colo¬ 
nization grounds for the negroes of other States and 
Territories. 

On September 12, 1865 (p. 327), the Treaty Commis¬ 
sioners informed the Cherokees that they were by reason 
of their acts during the rebellion “as a Nation legally, 
morally and of right ought to be, as you are, subject to 
the will and pleasure of the President of the United States 
touching your interests under any former treaty or trea¬ 
ties with the United States affecting annuities or titles 
to land in the Indian Territory.” 

The Commissioners informed the Indians that “the 
questions raised by some of the nations respecting the 
third and seventh propositions submitted by the Com¬ 
missioners will receive proper consideration whenever a 
treaty is made with any nation affected by them. 

: The delegates for the Southern Cherokees (p. 339) 
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said they accepted the first, second, fourth, fifth and sev¬ 
enth of the stipulations insisted upon by the United States 
Commissioners without qualification, and added: 

“We have accepted the abolition of slavery as a 
fact accomplished, and are willing to give such 
fact legal significance by appropriate acts of 
council, but we respectfully submit that it would 
neither be for the benefit of the emancipated ne¬ 
gro, nor for the Indian to ‘incorporate’ the former 
into the several tribes on an equal footing with the 
original members. That the emancipated negro 
mlust be suitably provided for is a natural sequence 
of his emancipation, but so serious and delicate a 
question should not be so hastily considered and 
acted upon, and we therefore ask further time be¬ 
fore deciding upon it, pledging ourselves to ac¬ 
quiesce in good faith in any plan which may be 
considered reasonable and just.” 

On September 15th the Creek delegations informed the 
commissioners (p. 341) as follows: 

“We are willing to provide for the abolition of 
slavery and settlement of the blacks who were 
among us at the breaking out of the rebellion, as 
slaves or otherwise, as citizens entitled to all the 
rights and privileges that we are.” 

The treaty books show that each and every one of the 
requirements in the treaty commission’s instructions was 
met. John Ross made much trouble and was refused rec¬ 
ognition as chief. He remained recalcitrant and refused 
to sign the treaty, which was negotiated at Washington 
with some difficulty owing to obstacles raised by the Ross 
faction. The citations heretofore made from remarks of 
the other Indian delegations show clearly that when they 






realized they must provide for negroes the aim of the 

it ".**,■»‘imAKiilww 

Indians was to limit the snarer^ to former slaves, and 
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then to any other negroes who had been in the Indian 
country at the outbreak of the war ana might return 
wjthin a short time after peace to make his home in the 
Indian Territory, thereby preventing a general influx of 
negroes who might seek free land. 

It must be borne in mind that lawful residence in the 


Indian Territory meant the right to occupy land; that 
the land was held in common by all members of each 
tribe; that the Cherokee laws and the treaties with the 
United States forbade any save members of the tribes 
and government officials to remain therein, and that the 
only right of occupancy any tribal member could have was 
by cultivation and control of improvements. The com¬ 
mission which negotiated the Cherokee treaty in report¬ 
ing on it said officially: 


“'Slavery is abolished and the full rights of the 
freedmen are acknowledged/’ 

Section 2 of Article i of the Cherokee constitution pro¬ 
vides : 


“The lands of the Cherokee Nation shall re¬ 


main common property; but the improvements 
made thereon, and in the possession of the citizens 
of the nation, are the exclusive and indefeasible 
property of the citizens who made or may right¬ 
fully be in possession of them * * ^ 

ever any citizen shall remove with his "Sects out 
~~"of the limits of this nation, and becomes a citizen 


- ' £>flur^^ Md privileges 

as a citizen of this nation shall cease.” 
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Article XXVI, Section 720, of the Cherokee Compiled 
Laws provides: 

“Every person unlawfully residing or sojourn¬ 
ing in the Cherokee Nation, agreeably to the 27th 
article of the treaty of July 19, 1866, with the 
United States and in violation of the laws of this 
nation, shall be and hereby is deemed to be an 
intruder.” 


Other sections of the Cherokee laws made provision 
for complete annual lists to be reported from each dis¬ 
trict of all persons in the several districts in violation of 
law; for sale of intruders and directed sheriffs to co¬ 
operate with the United States authorities in the removal 
of intruders. The official records of the Government 
show numerous calls in the early seventies on the United 
States to remove intruders. 


The record in the instant case concedes appellees’ an- 
cestors were former Cherokee slaves: that the QUjwques- 
'lion *is“wKefKer they returned before Febrpa^y-JUvj867, 
* or a little later, and 'that on this point there is conflict of 
testimony. Being former slaves/unless the ancestor ex¬ 
patriated herself, of which there is no allegation, Chero¬ 
kee citizenship would seem clear. And so the Cherokees 
acknowledged for a long period after the treaty of 1866. 
The petition states appellees and their ancestors long had 
been recognized as Cherokee freedmen and had lived 
among the Cherokees. There is no claim any attempt 
was made to deport Mary Robbins. 

It was not until many years later the Cherokees, long 
after the Cherokee treaty of 1866 had been ratified and 
acted upon practically in accord with what seems its plain 
reading, sought to abrogate and refine it away. As offi¬ 
cial history shows, they executed it reluctantly, and in 
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the Court of Claims denounced what was adjudged by the 
court to be its true meaning as an outrage on them by the 
Government of the United States. In 1886 the Cherokee 
legislature, claiming the treaty of 1866 conferred civil but 
not property rights, passed what was known as the “Blood 
Bill,” whereby they sought to exclude all but native Cher- 
okees by blood from participation in a large payment of 
funds about to be made. 

The result was to force the violation of the treaty of 
1866 on the official attention of the United States. The 
view taken of the matter here under discussion by the 
Indian Office is shown in the subjoined letter of instruc¬ 
tions from the Commissioner of Indian Affairs to the 
gentleman instructed to make what is known as the 
Wallace roll: 


Department op the Interior, 
Office of Indian Affairs, 
Washington, July nth, 1889. 

John W. Wallace, Esq., 

Commissioner , etc., 

Washington, D. C. 


By the Act of Congress, approved October 19th, 
1888 (25 Stat., 609), etc. * * * There are 

three classes of persons coming within the purview 
of said article (Art. IX, Treaty of 1866). 

Those liberated by the voluntary act of their 
former owners or by law. 

All free colored persons who were in the Chero¬ 
kee country at the commencement of the rebellion 
or who returned within six months after the proc¬ 
lamation of the Treaty of 1866. Proclaimed Aug- 
USt II, i860. I 

The descendants of the two classes named. I 
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You will find the determination of the rights 
of colored persons under that article a very diffi¬ 
cult one, owing in great measure to the then igno¬ 
rance of these people and the imperfect data bear¬ 
ing upon the subject. There are many claimants 
whose rights are disputed and not recognized by 
the Cherokees. 

* * * Very respectfully, 

T. J. Morgan, 

Commissioner. 

It may be remarked the difficulties were vastly increased 
a dozen years later and immensely so if the governing 
principle as to all negroes was proof of physical return 
by Feb. n, 1867. 

Subsequently followed an Act of Congress conferring 
jurisdiction on the Court of Claims to determine whether 
the Cherokee Nation did have a lawful right under trea¬ 
ties to exclude the Delawares, the Shawnees, the freed- 
men (and later adopted or intermarried whites) from par¬ 
ticipation in the funds of the Cherokee Nation and the 
proceeds of sale of certain tribal lands. The Cherokees 
in an effort to revert, in a property sense, to their condi¬ 
tion prior to 1866 when as a result of the drawn sword 
they were compelled to admit the freedmen and certain 
Indians and whites to a share in the tribal estate were 
contending that by the treaty civil rights only were con¬ 
ferred and that it was competent to exclude all but blood 
members from participation in tribal property. The con¬ 
tention on the other side, and the one that was success¬ 
ful, was that in the Cherokee Nation whose constitution 
provided each Cherokee citizen should have an equal right 
in the whole national property citizenship or civil rights 
and property rights were inseparable. Thus arose the 
case of Whitmire vs. The United States, reported in 31 
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Court Claims, 140. The reco 


show that the only point submitted to the court and the 

-- r . . ~ 

^-“"omy^tssue before it and„on* wdirch it had the advantage of 

testimony and of briefs and argument was whether or not 
the Cherokee freedmen as, a, class were entitled to share 
^inThe proceeds of the Cherokee outlet or strip lands west 
•^2^£,SSffi&5lfe; The jurisdictional act, approved 
October 1, 1890 (26 Stat., 636), provided the court 
should “hear and determine what are the just rights in 
law or in equity of the * * * Cherokee freedmen 

who are settled and located in the Cherokee Nation under 
the provisions and stipulations of Article 9 of the afore¬ 
said treaty of 1866 in respect to the subject-matter herein 
provided for.” 

In an opinion in the case of Mary Ann Riley for enrol¬ 
ment, rendered August 31, 1905, by Assistant Attorney 
General Campbell and approved by the Acting Secretary 
of the Interior, the foregoing act and its jurisdictional 
effect was thus stated: 




“This was a jurisdiction to determine the rights 
in the common tribal property of the freedmen as 
a class, and neither in terms or by necessary impli¬ 
cation did it extend to determination of what par¬ 
ticular persons composed and constituted such 
class or who were freedmen.” 

As stated an examination of the record in the case will 
show that what Assistant Attorney General Campbell has 
said was the court’s jurisdiction was the only matter ar¬ 
gued before it and hence that the point now involved has 
not had a judicial determination. 

The attorneys for the Cherokee Nation in the Whit¬ 
mire case in their brief on file there practically admitted 
the true construction of the Treaty of 1866 to be what 
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we are now contending for and on that theory advanced 
an argument that the treaty conferred only civil rights as 
distinguished from property rights. At page 15 of their 
brief, Messers. Maxwell & Chase, attorneys for the Cher¬ 
okee Nation, say: 

“By reference to the 9th article of the Treaty of 
1866 it will be observed that all free colored per¬ 
sons who were in the Cherokee country at the com¬ 
mencement of the rebellion and who were then 
residents therein or who might return within six 
months were given the same rights as the freed- 
men who had been liberated by their owners or 
by law. The Cherokee Nation was certainly un¬ 
der no obligation to provide for this class of per¬ 
sons, and this fact lends much force to the con¬ 
tention that the purpose was to confer upon the 
colored people in the Cherokee Nation and all who 
might become residents therein such rights and 
such rights only as were conferred upon colored 
people in other parts of the United States/’ 

The decree that was rendered originally by the Court of 
Claims will be found in the case of Whitmire, Trustee, 
vs. Cherokee Nation, 30 Ct. Clms., at pages 190 et seq. 
It will be found that the decree followed carefully the 
wording of Article IX, Treaty of 1866, saying in part: 

“And it appearing to the court that under the 
provisions of Article IX of the Treaty of July 19, 
1866, made by and between the Cherokee Nation 
and the United States, the said freedmen, who had 
been liberated bv voluntary act of their former 
owners, or by law, and all free colored persons 
who resided in the Cherokee country at the com¬ 
mencement of the rebellion and were residents 
therein at the date of said treaty, or who had re- 
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turned thereto within six months of said last-men¬ 
tioned date, and their descendants, were admitted 
into and became a part of the Cherokee Nation and 
entitled to equal rights and immunities, and to 
participate in the Cherokee national funds and 
common property in the same manner and to the 
same extent as Cherokee citizens of Cherokee 
blood.' 

It then found against the validity of the Cherokee 
Blood Bill of 1886, and after once more reciting the ma¬ 
terial provisions of Article IX, as above held, the Nation 
should account to these people for the Cherokee outlet 
millions and enjoined the Nation against discrimination, 
the decree adding (p. 193): 

“It being understood that the f reedmen and their 
descendants and free colored persons above re¬ 
ferred to shall include only such persons of said 
class as have not forfeited or abjured their citizen¬ 
ship of said Cherokee Nation at the date of the 
entering of this decree.” 

The Court then, by its decree, approved what is desig¬ 
nated as the Wallace Cherokee f reedmen roll and ordered 
the Secretary of the Interior to correct the Wallace roll 
by adding descendants and authorized the Secretary to ap¬ 
point a commissioner to ascertain and report to him the 
facts “necessary for the correction of the aforesaid Wal¬ 
lace roll.” 

Subsequently by agreement of counsel for both parties 
this decree was vacated and a new decree dated Feb. 3, 
1896 (see Whitmire case, 31 Ct. Clms., 140), entered 
under which what was known as the Kern-Clifton Chero¬ 
kee freedmen roll on which appears the name of appellees 
or their ancestors appears. This new decree followed 
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the old decree so far as the designation of former slaves 
and free colored persons is conferred. 

As stated by the Assistant- Attorney General in an opin¬ 
ion cited heretofore, neither the court’s jurisdiction nor 
its decree attempted to determine the question here in¬ 
volved and, as the brief of the Cherokee attorneys quoted 
shows, the attempt to include the former slaves with the 
free negroes in the six months’ clause was an afterthougth 
and an attempt by the Cherokees to pick up some crumbs 
from the table of their defeat. 

None of the citations from the report of the Southern 
Indian Treaty Commission was before the court, as the 
court record shows, and the numerous briefs filed disclose 
that the question was not an issue discussed before the 
court. Indeed, a paper bearing the endorsement of the 
court shows its own view was that it was the duty of the 
Secretary, and not of the court, to decide who were en¬ 
titled to be classed as beneficiaries of Article 9 of the 
Treaty of 1866, and that it had no jurisdiction to decree 
as to other than the liability of the Cherokee Nation for 
attempting to evade its solemn treaty stipulations as con¬ 
tained in Article 9. 

This paper, which is among the files of the Court of 
Claims, and is marked Exhibit A, shows that there was 
submitted to the court after the decree of February 3, 
1896, the following (immaterial parts to present contro¬ 
versy omitted) : 

EXHIBIT A. 

“The court doth adjudge and decree that the 
commission provided for in its decree entered of 
record in the Court of Claims on February 3d, 
1896, in the case of Moses Whitmire, Trustee, 
etc., vs. Cherokee Nation et at ., being case No. 
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17,209, shall be governed by the following rules 
and directions in the discharge of the duties pre¬ 
scribed for it in said decree, to wit: 

First. 

Second (the second relating to a proposition to 
invest the census officers with the Court of Claims 
authority). 

Third. 

Fourth. 

Fifth. In making the investigation prescribed 
in said decree, it shall confine itself to the identity 
of the following classes of persons only: (1) All 
persons who had been held in bondage by any 
member of the Cherokee Nation and who had 
been liberated by act of law or by voluntary act 
of their owners and the descendants of such; (2) 
all free colored persons who were in the Indian 
Territory at the commencement of the rebellion 
and were residents thereof at the time of the 
treaty of July 9, 1866, or who returned thereto 
within six months after the conclusion and ratifi¬ 
cation of said treaty and their descendants; (3) 
all of the aforesaid classes who were citizens of 
the Cherokee Nation on May 3d, 1894. 

* * * * sjc * 

ENDORSEMENT. 

Respectfully referred to the Secretary of the 
Interior. The instructions to be given to the 
Commissioners must be determined by him. The 
within, proposed by counsel, seem unobjectionable 
to the court, except the second. But, with the 
approval of the Secretary, the court will appoint 
the Commissioners selected by him, Commission¬ 
ers of this court, to take testimony, which will 
authorize them to administer oaths. 

William A. Richardson, 

Chief Justice. 


February 15, 1896.” 
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The foregoing endorsement shows the view of the 
court as to what was judicially before it and had had its 
consideration. The small attention and slight impor¬ 
tance attached to the matter that is now of importance 
appears also, by contrast, in the letter of February 18, 
just to the contrary of what the court on February 15 said 
was unobjectionable, that is printed at the close of the case 
of Whitmire, Trustee, vs. Cherokee Nation, as report 
in 31 Ct. Clms. 

That lteter has been since claimed by the Cherokee 
Nation as part of the decree of the court, and this view it 
has succeeded in impressing on executive officers of the 
Government in its continued attempts to evade what it 
regards as the onerous and unjust war conditions to 
which it was compelled to assent in Article 9 of the 
Treaty of 1866. It suppressed, however, the endorse¬ 
ment of February 15, and as counsel for appellees have 
shown the letter of February 18 is not part of the decree, 
so that the true construction of Article IX of the Treaty 
of 1866 is not res judicata. This statement is shown fur¬ 
thermore by the fact that the docket of the Court of 
Claims shows that the letter of February 18 to Commis¬ 
sioner Browning does not appear in full or by reference 
as any part of the record of the case or as an official mat¬ 
ter, no mention being made of it. It has no place in the 
Court of Claims’ reports and is misleading, as is the sylla¬ 
bus of the case, in Volume 31. The syllabus, as has been 
ruled by the Supreme Court of the United States as to a 
volume of its own reports, is no part of the opinion, the 
Supreme Court reversing and refusing to follow what 
was stated in the syllabus. There is the more reason, in 
view of the foregoing statement as to the jurisdiction of 
the Court and its own statement with reference thereto, 
for declaring the construction of Article 9 an open ques- 
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tion, and that a decision that in the judgment of the Sec¬ 
retary of the Interior Mary Robbins, appellees’ ancestor, 
came within its provisions, was a judgment not impeach¬ 
able thereafter by him or by a court as a clear error. In¬ 
deed, it was a clear case of the first view being the correct 
view. But, even if it had been erroneous, it would not 
be open to the review of the court, for the rule as laid 
down by the Supreme Court of the United States is that 
where two interpretations or two opinions can be fairly 
said to be within the possibilities the decision of the ex¬ 
ecutive officer to whose judgment the matter is left is 
absolute (absolute against himself also, as well as the 
courts, in the absence of statute to the contrary). 

Riverside Oil Co. vs. Hitchcock, 190 U. S., 323: 

“Congress has constituted the Land Depart¬ 
ment, under the supervision and control of the 
Secretary of the Interior, a special tribunal with 
judicial functions, to which is confided the execu¬ 
tion of the laws which regulate the purchase, sell¬ 
ing and the care and disposition of the public lands. 
* * * That the decision of the questions pre¬ 

sented to the Secretary of the Interior was no 
merely formal or ministerial act is shown beyond 
the necessity of argument by a perusal of the fore¬ 
going statement of the issues presented by this 
record for the decision of the Secretary. Whether 
he decided right or wrong is not the question. 
Having jurisdiction to decide at all, he had neces¬ 
sarily jurisdiction, and it was his duty to decide 
as he thought the law was, and the courts have no 
power whatever under those circumstances to re- 
view his determination by mandamus or injunc¬ 
tion. The court has no general supervisory power 
over the officers of the Land Department, by which 
to control their decisions upon questions within 
their jurisdiction.” 




Counsel are not ready to concede in a proper case 
Article 9 is not so clear and favorable to a former slave 
that the courts would not exercise its corrective power 
(see Roberts vs. U. S. ex rel. Valentine, 176 U. S., 221) 
and compel enrolment of an admitted former slave, who 
concededly had not abjured his citizenship and whose only 
claimed default was that it was not until the spring of 
1867 he returned, but its reading and what was the his¬ 
tory of the times and of the Court of Claims’ decree, we 
think, make it clear a judgment in his favor is not subject 
to denial by court. And the Secretary of the Interior, 
having approved enrolment and thereby having adjudged 
his power, as shown heretofore, had been exhausted, and 
at just that point any further action by him with reference 
to enrolment or allotment became, as said by the Supreme 
Court in the Goldsby case, an “unauthorized act of the 
Secretary of the Interior, for which he was given no au¬ 
thority under any act of Congress,” and being undertaken 
entirely without authority, the subject of review in the 
courts (Noble vs. Logging Co., 147 U. S., 165). 

Moreover, the rights of appellees appear in even 
stronger relief when the Whitmire case and its decree 
is followed up. Under the decree of February 3, 1896. 
Indian Commissioner Browning, with the approval of 
Secretary Hoke Smith, on February 20, 1896, appointed 
William Clifton, Robert H. Kern and William B. Thomp¬ 
son a commission to enumerate the freedmen to whom, 
as individuals, should be paid their individual shares of 
the fund the Court of Claims had decreed should be paid 
to the beneficiaries of Article 9, Treaty of 1866, as a class, 
the court, as shown, refusing to decree as not within its 
duty or power how the individual rolls should be made 
up. It did leave open, however, its decree of February 3 
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to await the coming in of the Secretary’s census. The 
census made is known as the Kern-Clifton roll, and on 
that roll it is conceded by the record appear the names of 
appellees, and to them as beneficiaries was paid their pro 
rata share of the fund awarded by the Court of Claims. 

It would not be unfair therefore to contend that under 
the provisions of Section 21 of the Curtis Act of June 28, 
1898, directing that the roll of Cherokee freedmen shall |_ 
be made “in strict compliance with the decree of the f | 
Court of Claims rendered the third day of February, || 
1896,” that their presence on the Kern-Clifton roll is con-fj 
elusive, barring fraud, which is not alleged, of their right f 
to their present Cherokee enrolment. * 

But they went further. They regularly applied to the f 
Dawes Commission; their claims were newly investigated. I 
The Cherokee Nation had notice of every step taken and | 
made no protest, knowing them justly entitled, and not | 
availing of the rules permitting motions of appeal andf 
rehearing. Enrolment was had, the allotments selected | 
(in part those we believe on which they for nearly forty f 
years had resided), and allotment certificates issued asf 
conclusive evidence'lDFlfiefT^gfT^^ 

alienate their surplus (McWllliams Investment Co. vs 4 
M: ^T^^ingstdn, ctecided by 

ary, TnnoV:^" , "-‘ -•.•■.•v.v.,.. . 4 




Thereafter the Secretary could not, by new rules, new 
decisions or new action, deprive appellees of their acquisi¬ 
tion of rights. 

James vs. Germania Iron Co., 107 Fed., 597. 


At the time they were enrolled the Cherokee Nation, 
still pursuing its ancient hostility to Article 9, enacted as 
a war measure, was endeavoring as far as it could to rob 
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the former slaves of the homes it was compelled to give 
them, and to do this asserted that not only free negroes, 
but former slaves, must return within six months, and 
that proof must be shown of such return. Originally 
given a concession of time on the ground that otherwise 
in future years their lands might become dumping 
grounds for negroes who might claim they or their de¬ 
scendants had been as free negroes within the nation at 
the commencement of the rebellion, the Cherokees sought 
to wrest this time concession from its true and obvious 
meaning and use it to thwart the beneficent provision the 
United States had forced for the slaves. The latter usu¬ 
ally had no attorney, while the nation spent large sums 
for legal and other aid. 

The Department of the Interior, through its Assistant 
Attorney General, though misled as to what was the 
“decree,” originally held that physical presence within 
the Cherokee Nation by February n, 1867, was not nec- 
| essary, and that it was sufficient if the evidence showed 
the person was a former slave and could come within the 
legal meaning of the word “resident” on or before that 
date. This, in substance, was the ruling of Assistant 

I Attorney General Campbell, approved by the Secretary of 
the Interior April 16, 1904 (I. T. D., 1240—1904), in 
the case of Charles Foreman, Cherokee freedman, appli- 
.i cant, in Josie Alberty case, the George Ross case, and in 
1 the case of Burrell Daniels, the last passed on in at least 
I two, if not more, opinions of the Assistant Atorney 
1 General. In all of these cases the opinion was announced, 
I and we concede it to be sound, that the Cherokee law of 
1 forfeiture by expatriation applied to freedmen as well as 
I blood Cherokees, and that if it were found' return of 
f freedmen was so long after settled conditions following 
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the war that it could be held a present intention had been 
manifested not to return, and that the party driven away j 
by the war could be held to have lost his residence by not] 
seeking to return when competent and able to return iff 
he had really so desired, the benefits of Article 9 had been! 
lost and with it right to enrolment. f 

Thus in the case of Harry Still, Cherokee freedman, 
the approved opinion of the Assistant Attorney General 
says: 

“If in 1865 the head of the family, and perhaps 
himself (still was a minor) were in the nation and 
fixed a place of abode for the family, but by rea¬ 
son of lack of subsistence, scarcity of means there 
to live, they were unable continuously to remain, 
and left temporarily, returning seasonably and 
prosecuting that initiated settlement in good faith 
and with reasonable diligence, then they must be 
regarded as returning in good faith and perma¬ 
nently locating in the nation from the time of their 
original settlement/’ 

In the case of George Ross it was held that as he was 
a servant with the Cherokee chief John Ross, and as John 
Ross was on a diplomatic mission in the East, that the 
former slave did not lose Cherokee rights by not returning 
before February 11, 1867, and was legally “resident” 
within the nation while actually away for a long time. 

Burrell Daniels case was a remarkable one. He had 
been a slave when the war broke out; was driven by his 
master and Southern soldiers to Texas, and when the war 
closed was sold into Mexican peonage. It was seven 
years before he returned. The Assistant Attorney Gen¬ 
eral held in thoroughly well considered opinions that if 
his story were true and he had returned as soon as he rea¬ 
sonably could, and always had the animo revertendi that 
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he was entitled to enrolment. In deciding a motion for 
review in this case, and combatting the view of the Dawes 
Commission, which was always opposed to the Cherokee 
freedmen and all others of the colored race, Assistant At¬ 
torney General Campbell and Secretary Hitchcock, on 
May 9, 1905, held: 

“I desire to call attention to the opinion of 
March 22, 1904, that ‘residents’ in the treaty has 
reference to the place of legal domicile, not that 
of actual accidental presence. * * * It is 

clear that Daniel’s deportation by brigands and 
sale into peonage into Mexico and his detention 
there worked no change in his residence and for¬ 
feited no rights. While held in peonage he must 
be regarded as resident and domiciled in the 
Cherokee Nation, and his children born there as 
born in the nation.” 

In an approved opinion rendered March 22, 1904 (I* 
T. D., 641, 1904) the Assistant Attorney General said: 

‘‘The treaty parties were not negotiating about 
the status of mere residents of the Cherokee coun¬ 
try whose civil status was governed by the law of 
some other community in which they alreadv held 
citizenship and legal domicile, though actually res¬ 
idents of the Nation for some purpose of business, 
pleasure or convenience. It is thus clear that resi¬ 
dent was not intended to be used in the restricted 
sense of actual presence in ihe Territory but in 
the sense equivalent to legal residence or domicile, 
and the provision was intended to operate to th^ 
benefit of the persons of the classes described whose 
legal domicile was in the Cherokee Nation * * * 
I am of the opinion that physical return of the 
person within the time prescribed by the treaty was 
not necessary in those cases where domicile there- 
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tofore held in the nation had not been abandoned 
or lost, and that the person might be excused from 
returning by inability or like reason as prevents 
loss of domicile by one not actually resident at the 
place of his legal domicile.” 

It is true the Assistant Attorney General held the six 
months’ period must be considered as applying to former 
slaves but while agreeing with his general conclusion as 
to the applicants we believe he was misled as to what was 
the decree of the Court of Claims, we are assured he did 
not see its endorsement of February 15, and we believe 
had he read the proceedings of the treaty commission he 
would have perceived there was a purpose in the treaty 
to separate former slaves from free negroes. 

All the foregoing matters were within the jurisdic¬ 
tional powers of the Secretary of the Interior and the 
exercise of those powers conferred valid, vested rights 
and even had the judgment reached been in the mind of 
some one else erroneous would not be ultra vires and null 
as the appellant now contends. 

McNitt vs. Turner, 16 Wall., 564; 

Daniels vs. Tearney, 102 U. S., 418 ; 

Foltz vs. St. L. R. R., 19 U. S. App., 581. 



an< 


injustice 




^ to him who seeks mandamus but who on his own showing 
■ ^wronrSM^rKchnicality to support his pleaT"^' 

TEcTwnf o'f* mandamus is part of the machinery oTTHe' 
orderly administration of justice and will issue where 
necessary to relieve from the consequences of an unau¬ 
thorized and, in that sense, disorderly act of an executive 
official. Thus w T here a patent is issued inadvertently 
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while a land contest is pending in the Land Department 
either injunction or mandamus would issue, the writs 
being correlative (Noble vs. Logging Co., supra), accord¬ 
ing to circumstances and propriety to prevent or vacate 
subsequent proceedings until the courts were resorted to 
for restoration of the lost authority of the Interior De¬ 
partment. 

Germania Iron Co. vs. U. S., 165 U. S., 379. 

3 - 

MANDAMUS SHOULD ISSUE BECAUSE BY 
THE ACT OF 1906 BEFORE CANCELLATION 
CONGRESS EXPLICITLY DECLARED NO PER¬ 
SONS ENROLLED SHOULD LOSE THEIR 
RIGHTS BY FAILURE TO RETURN BEFORE 
FEBRUARY 11, 1867. 

The act to wind up the affairs of the Five Tribes, ap¬ 
proved April 26, 1906, by paragraph two of section three 
provided: 


“The roll of Cherokee freedmen shall include 
only such persons of African descent, either free 
colored or the slaves of Cherokee citizens and their 
descendants, who were actual personal bona fide 
residents of the Cherokee Nation August 11, 1866, 
or who actually returned and established such res¬ 
idence in the Cherokee Nation on or before Feb¬ 


ruary 11, 1867; but this provision shall not prevent 
the enrolment of any person who has heretofore 
made application to" tfie fp* tfie Five 

judged ehtifled' tcj’ enrolment bv the Secretary of 
- the Interior. 

3 d / 
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This provision was passed as the result of the conflict 
between the Dawes Commission which opposed negroes 
generally and the Assistant Attorney General’s office. 
Whether it be constitutional and valid in view of the 
Treaty of 1866 may be saved for another occasion. But 
it is plain that it saved the rights of all persons who had 
been enrolled before its passage regardless of whether 
they were physically within the Nation before Feb. 11, 
1867. Appellees had been enrolled in 1904. They were 
not stricken from the rolls until March 4, 1907. Mani¬ 
festly it must have been overlooked when cancellation was 
attempted. Argument seems needless. It is conceded the 
only ground of cancellation was a claim that the entire 
record shows the preponderance of the whole evidence 
controverts the prima- facie showing of a return before. 
Feb. 11, 1867. 

As to the “new-borns” we submit their enrolment must 
be ordered. The Acts of Congress directed enrolment 
of all children born prior to certain dates and subsequent 
to Sept. 1, 1902, of a parent who was on the rolls. It 
is conceded the parent was on the roll, that the children 
were born of a date entitling them to enrolment and that 
the sole reason for their non-enrolment was the question 
raised which resulted in cancellation of the mother’s 
name. That being lawful it was but a mandatory and 
ministerial act where the births are conceded to place the 
new-borns on the rolls; a case of clear statutory right de¬ 
nied. Not to issue mandamus in such a case would be to 
rob the writ of much of its beneficence and effectiveness. 

Roberts vs. U. S. ex rel. Valentine, supra. 

In conclusion, counsel for appellees desire to notice the 
argument in appellants’ brief, based on a citation of part 
of the opinion of this court in the case of Garfield vs. 


ZOPY AVAILABLE 

original bound volume 
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U. S. ex rel. Turner, 31 App. D. C. 332. That argument 
is succinctly, that this court held that whether the Secre¬ 
tary of the Interior had or had not the authority to act, 
he acted; that if at the time he acted he had lost control 
over the rolls and no lawful authority to cancel, he con¬ 
sequently still was without control and lawfully power¬ 
less, and that if he had not lost control it was within his 
discretion to cancel. 

Counsel for appellees admit a certain warrant in the 
conclusion of the court’s opinion for the contention now 
advanced, but do not believe the court will agree that it 
is the basic principle of the decision, which we are of 
opinion was put, instead on the ground that by the plead¬ 
ings we had admitted our clients’ original enrolment was 
procured by fraud. It is because we differ from the 
court’s opinion as to the effect of the pleadings that we 
are now on the way to the Supreme Court of the United 
States on appeal. Did we concede the effect stated by 
the court we would not stand on the pleadings. In the 
court’s opinion in the Turner case it said we had a notice 
of hearing, and that after hearing the cancellation was 
made by reason of fraud, and that while the answer was 
made on information and belief, it raised an issue of fact 
of fraud which we admitted. Our contention was that 
the pleadings showed we had no opportunity to be pres¬ 
ent at the hearing or to controvert the allegations of 
fraud; that the proceedings were wholly ex parte and 
without lawful warrant; that they were ultra vires the 
Secretary, and that since his only information and belief 
or grounds therefor were these ultra vires and void ex 
parte affidavits, which could not form the basis of official 
action, that we by our demurrer admitted nothing more 
than that at an unauthorized hearing, at which we were 
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not present, and when opportunity to cross-examine or 
adduce witnesses was denied us, and admitted to have 
been denied, since alleged in the petition and not denied in 
the answer, certain persons under oath said certain things 
which caused the Secretary to believe the Turners had 
been enrolled by fraud. We admitted, in other words, 
the parties named had made certain sworn statements, 
and we admitted appellant (Mr. Garfield) believed them, 
but not that they were true. It was in that case 
insisted by us that if the Secretary had acted with¬ 
out authority of law, his reason therefor was of no 
consequence whatever, but all he did and said ultra vires, 
and that our demurrer went not to his reason, but to the 
facts properly in the case, and in this we thought, and still 
think, it distinguishable from Redfield vs. Windom, 
which alleged “facts” on information and belief and not 
hearsay and opinion. 

If this court regards the conclusion of its opinion in the 
Turner case as the gist of its decision, we, as attorneys for 
the Turners, respectfully ask the court, while the matter 
is still within its control, to reverse itself and remand the 
cause with directions to grant the writ of mandamus on 
the ground that the Supreme Court of the United States, 
since the rendition of this court’s opinion, has, in the 
Goldsby case, decided directly contrary to the opinion 
of this court in the Turner case. 

In the Turner case when here before counsel for the 
present appellees argued that after approval of a final 
roll the Secretary of the Interior had lost control of the 
same and was without lawful authority to cancel a name 
thereon and deprive anyone thereon of the rights enrol¬ 
ment gave, though his illegal act did cloud and disturb 
their rights, and that all he could do thereafter was and 
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could be of no virtue or force or purpose except as in¬ 
formation he might seek as a basis of subsequent lawful 
procedure in the courts if he saw fit‘to proceed there in 
equity. Their contention, however, was that while the 
Secretary’s control over the rolls was lost so far as con¬ 
cerned attacks on rights of the enrolled, that the powers 
•'and ^yatrbl-of- t the.courts were not lost; that they began 
q ust;>v,her.ei.tlfeJ8ecfetary’s ended, and that what the courts 
v orderedrthe .'S.eGfetary by mandamus to do as to the rolls 
would not legally be his act, but the judiciary’s. 

This contention, we submit, has been upheld by the 
Supreme Court in the Goldsby case, for it says: 

“We are of opinion that mandamus may issue 
if the Secretary of the Interior has acted wholly 
without authority of law.’’ 

And again: 

“If the Secretary has exceeded the authority 
conferred upon him by law, then there is power in 
the courts to restore the status of the parties ag¬ 
grieved by such unwarranted action.” 

We submit the judgment below should be affirmed. 

Respectfully submitted, 

KappeER & Merieeat, 

James K. Jones, 

Attorneys for Appellees. 












